
 

SCIENTIFIC COOPERATIONS 

 

WORKSHOPS ON SOCIAL SCIENCES 

8-9 May, 2015 

 

TITANIC BUSINESS EUROPE 

ISTANBUL-TURKEY 

 

PROCEEDINGS BOOKLET 
 

ORGANIZED BY SCIENTIFIC COOPERATIONS 

 



II

SCIENTIFIC COOPERATIONS PUBLICATIONS 

Copyright © Scientific Cooperations 

ISBN: 978-605-86637-5-6 

All rights reserved. No part of this book may be produced, in any form or by any means, 
without written permission of the publisher. 

SCIENTIFIC COOPERATIONS 
Gersan Sanayi Sitesi 
2306 Sokak, No: 61, BatIkent-Ankara 
Tel.: +90 312 223 55 70 
Fax: +90 312 223 55 71 

Printing Office: 

Ömür Kağıtçılık Reklam Matbaa, Ambalaj ve Kırtasiye Ürn. Ltd. Şti. 

Tel: 0312 347 70 31
Fax: 0312 347 70 31 
Web: www.omurkagitcilik.com 
E-mail: omurkagitcilik@hotmail.com



III

 

ADVISORY and REVIEWER BOARD 

Kristina, Rudzioniene 
Prof Khaidzir Ismail, Universiti Kebangsaan Malaysia 
Azura Onn, Universiti Tenaga Nasional 
T. Ramayah, Universiti Sains Malaysia 
Mojtaba Bahmani, Bahonar University Of Kerman Iran 
Abdul Rahim Zumrah, Dr 
Irene Wei Kiong Ting, Ms 
Aurik Gustomo, School Of Business And Management, Institut Teknologi Bandung, Indonesia 
Teh Sin Yin, Universiti Sains Malaysia 
Dr. Ahmad Assadzadeh, University Of Tabriz, Tabriz, Iran 
Farough Amin Mozaffari, University Of Tabriz 
Auksė Endriulaitienė, Vytautas Magnus University, Lithuania 
Phd Audrius Simkus, Vytautas Magnus University 
Ebrahim, Shoarian Sattari 
M. Ali Feizpour, University Staff 
Neringa Stonciuviene —, Aleksandras Stulginskis University, Lithuania 
Merabet Amina, Tlemcen University 
Lucie Sara Zavodna, Associate Professor Assistant 
Sviesa Lietoniene, Kaunas University Of Technology 
Mohd Noor Mamat, Professor 
Constantin Sasu, Alexandru Ioan Cuza University Of Iasi, Romania 
Martina Kuncova, College Of Polytechnics Jihlava, Czech Republic, Europe 
Meldina Kokorovic Jukan, Faculty Of Economics Tuzla, Bosnia And Herzegovina 
Claudia Bobalca, Alexandru Ioan Cuza University Of Iasi, Romania 
Aleksi Aleksiev, Agricultural University Of Plovdiv 
Richard Selby, Czech University Of Life Sciences, Prague 
Georgi Kalchev, American University In Bulgaria 
Zijad DŽafiĆ, University Of Tuzla, Faculty Of Economics 
Ing. David Riha, Mba, Ph.D., University Of Economics, Prague 
Amra Nuhanovic, Faculty Of Economics, University Of Tuzla 
Ivan Ivanov, Sofia University "St.Kl.Ohridski", Bulgaria 
Drule Alexandra Maria, Marketing Department, Faculty Of Economics And Business Administration, Babes-
Bolyai University Of Cluj-Napoca 
Naglaa Fathy El Dessouky, Sadat Academy For Management Sciences, Egypt And Currently Affiliated To The 
University Of Bahrain, Kingdom Of Bahrain 
Prof. Diana Kopeva, University Of National And World Economy (Unwe) 
Mehdi Toloo, Professor, Department Of Business Administration, Faculty Of Economics, Technical 
University Of Ostrava, Ostrava, Czech Republic 
Angela Roman, "Alexandru Ioan Cuza" University Of Iasi, Romania 
Dr Qaisar Ali Malik, Associate Professor, Department Of Business & Economics. Foundation University 
Islamabad 
Jafar Ebadi, Pro. Econ. Dep. University Of Tehran 
Katharina Kübrich, Tu Berlin/ Tongji University Shanghai 



IV

Ahmad Aslizadeh, Islamic Azad University(Iran) 
Cheah Yeh Ying, University Tenaga Nasional 
Caitlin Williams, Auburn University 
Paul Lucian Szasz, Babes-Bolyai Univeristy, Department Of Psychology 
Sebastian Vaida, Faculty Of Psychology, Babes-Bolyai University, Cluj Napoca, Romania 
Raluca Maria Lucacel, Babes Bolyai University, Departament Of Psychology, Cluj Napoca, Romania 
Latrise Johnson, University Of Alabama 
Maria Veleva, Phd, University Of Economics - Varna, Bulgaria 
Julianne Wilson, University Of Alabama 
Brano Markic , Faculty Of Economics University Of Mostar 
Sanja Bijaksic, Faculty Of Economics University Of Mostar 
Qibin Ran, Nankai University; Uc Berkeley 
Pat Brreton, Dublin City University 
Keith Feldman, Uc Berkeley 
Roslida Binti Abdul Razak, Lecturer 
Aida Azmin, International Islamic University Malaysia 
Naveen Minai, Ucla 
Dana Barkova, University Of West Bohemia In Pilsen 
Radu Baltasiu, University Of Bucharest 
Dr. Nor Zalina Harun, Urban Design And Conservation 
Makeda Perryman, Stanford University 
Lenka Cechurova, Assistant Lecturer, University Of West Bohemia, Faculty Of Economics 
Samah, Abu Assab 
Kerry Sullivan, Dr 
Berlingher Remus Daniel, ”Vasile Goldis” Western University Of Arad, Faculty Of Law, Romania 
Prof. Dr. Genc Trnavci, Full Professor Of Law And Vice-Dean, University Of Bihać, School Of Law 
Michal, Maslen 
Alessio Lo Giudice, Professor Of Philosophy Of Law At The University Of Catania 
Michael Fernandez-Bertier, Université Catholique De Louvain 
Edita Gruodyte, Vytautas Magnus University 
Dr Tímea Drinóczi, 
Bjoern Hoops, University Of Groningen 
Tamas Javorszki, University Of Pécs, Faculty Of Law And Political Sciences, Hungary 
Masa Kovic Dine, Faculty Of Law, University Of Ljubljana 
Damir Banović, Legal Science 
Lars Nickolson, Phd Candidate 
Omar Mahomed Khan, Tshwane University Of Technology 
Mohamad Amin, Alomar 
Jasna Baksic-Muftic, University Of Sarajevo 
 



V

     CONTENTS 

IWAHS-2015, International Workshop on Arts, Humanities and Social Sciences 

01-The Representation of the Beloved’s Body in classical Arabic Poetry……………………………….…1 
Jokha Alharthi 

College of Arts and Social Sciences- Arabic Department,  Sultan Qaboos University, Sultanate of Oman 

02- Character Design for the Players With the Professional Make-Up……………………………………11 
M.Sevtap Aytuğ  
Faculty of Art and Design, Head of Communication Design Department, Nişantaşı University, Turkey 

03- Shanghai Cooperation as a Platform for Regional Understanding: Its Economic, Political and Security 
Potential………………………………………………………………………………………………...….16  
Syed Farooq Hasnat, Shehzadi Zamurrad Awan 
Political Science Department, Forman Christian College (A Chartered University), Pakistan 

04- The Balinese Cokfight - a Psychoanalytical Investigation of Cultural Elaborations -…………...……19 
Daniela Cârstea 
Faculty of Foreign languages and literatures, Department of English, University of Bucharest, Romania 

05- The Beginnings of Translations Into Romanian…………..........……………………………………...27 
Gabriela E. Dima 

Faculty of Letters, Department of Foreign Languages, “Alexandru Ioan Cuza” University of Iasi, Romania

06- Sheikhupura Fort: A Forgotten Monument……………........................................................................36 
Mariam Saleem Farooqi 

House 23A, Street 10, Sector F-8/3 Islamabad, Pakistan 

07- Human Trafficking of Slovak Roma for the Purpose of Forced Labor ……………………….………46  
 Romana Medveďová 
Institute for Research in Social Communication, SAV, NGO People in need Slovakia, Slovakia 

8- The Formal and Contextual Relation of Typographic and Visual Elements of Pj Harvey Album  
Covers ……………………………………………………………………………………………………..55 
Cinla Seker 
Buca Faculty of Education, Department of FineArtsEducation, Dokuz Eylul University, Turkey 

9- The Problem of Ideology: Class and Race Politics in Sticks and Bones ………………………………65 
Yasemin Güniz Sertel 
Faculty of Letters, The Department of American Culture and Literarture, Istanbul University, Turkey 

10- Homo Sociologicus Revisited: How Relevant Could Questions Be That Were Formulated Half a 
Century Ago? ...............................................................................................................................................75 
Jiri Subrt 
Faculty of Humanities, Charles University in Prague, Czech Republic 



VI

11- Gender Knowledge: Power and the change of power constellation in feminism in post-socialist China..  
Qi Wang ………………………………………………………………………………………...…………91
Department of Design and Communication, University of Southern Denmark, Denmark 

12- What Does Matthew Want to Tell Us About the Baptism Narrative …………………….….............102
Eric Kun-chun Wong 
Department of Cultural and Religious Studies, The Chinese University of Hong Kong, Hong Kong 

IWFBE-2015, International Workshop on Finance, Business, Economics, Marketting and 
Information Systems 

13- Conceptualizing Intercultural Communication Competency for Multicultural Retail Environment...114 
Fauziah Sh. Ahmad, Ali Ihtiyar, Rosmini Omar 
International Business School, Universiti Teknologi Malysia, Malysia 

14- Outsourcing of Logistics Functions : A Case Study Of A Moroccan Retailer………………….……125 
Nawfal Bahha1, Wissal Hdidou2,  Imane El Kartit1

1.  CRET-LOG, Aix-Marseille University, France 
2.  ENCG Tangier, Abdelmalek Essaâdi University, France

15- The Value Map of the Welfare Public Administration and the Model of its Measurability…………140 
Mariann Somosi, György Kocziszky 
Faculty of Economics, University of Miskolc, Hungary 

16- Foreign Direct Investments in Developing Countries, Libya during the Era 2000-2010 ……………147 
Lamin .A. Elarbah 
Turgut Ozal University, Turkey 

17- A Citizen-Innovators: What’s Beneath Quadruple Helix…………………..…………………...……166  
 Rosmini Omar, Azzah Hanim Suhairi, Fauziah Sh. Ahmad, Zulkefli A. Hassan 
International Business School, Universiti Teknologi Malaysia, Malaysia 

18- Blooming Leaders Among Equals: A Case Of Leadership Succession Planning In Malaysian Higher 
Education ……………………………………………………………………………………………..….177 
Rosmini Omar, Zulkefli A. Hassan 
International Business School, Universiti Teknologi Malaysia, Malaysia 

19- The Stock Price Relevance of Accounting Information according to Business Cycle and Industrie...188 
Changrae Park 
Department of Accounting, Gangneung-Wonju National University, South Korea 

20- Competitiveness And Efficiency Analyses of The Hungarian Small Businesses……………………198 
Esteban Lafuente1, László Szerb2

1.  Department of Management, UniversitatPolitècnica de Catalunya (Barcelona Tech), Spain 
2.  László Szerb, Faculty of Business and Economics, University of Pécs, Hungary 



VII

21- Cost of Poor quality: Quality Management in Lean Manufacturing and the Effectiveness of the “Zero 
defects” Goal” ……………………………………………………………………………………………208 
Rajaa Taidi 
Abdelmalek Essaadi University - National School of Management, Morocco 

22- MARKETING AS A BEHAVIORAL SYSTEM: An Illustration of Retail Loans ……….....……218  
Selime Sezgin1, Petek Tosun2, Can Pamir2 

1.  Faculty of Business Administration, İstanbul Bilgi University, Turkey 
2. Institute of Social Sciences, İstanbul Bilgi University, Turkey 

IWLP-2015, International Workshop on Law and Politics 

23- Do Children in South Africa have a Right to a Family? An Exploration of the Development of the 
Concept “a Right to a Family” in South African Law………….……………………………………...…230
Amanda E. Boniface 
Faculty of Law, Department of Private Law, University of Johannesburg, South Africa 

24-Offer And Acceptance In Cross-Border Electronic Contracts: A Brief Comparative Perspective …..243 
Robin Cupido 

 Faculty of Law, Department of Private Law, University of Johannesburg, South Africa 

25- Polygynous marriages and patrimonial consequences, does one size fit all? ……………………..…252 
Gino Frantz 
Department of Criminal Law and Procedures, University of Johannesburg, South Africa 

26- Threats to the Role of the Class Action in Private Law Enforcement in the United States …………263 
Richard D. Freer 
Robert Howell Hall Professor of Law, Emory University School of Law, USA 

27- Front-Loading, Avoidance, and Other Features of the Recent Supreme Court Class Action 
Jurisprudence…………………...............................................................................…………………...…282 
Richard D. Freer 
Robert Howell Hall Professor of Law, Emory University School of Law, USA 

28- Rights of Passengers In Maritime Carriage – European Legislation ………………….…………..…307 
Petra Amižić Jelovčić
Faculty of Law, Department of Maritime and Transport Law, University of Split, Croatia 

29- Think it Over! Pre-Employment Search on Social Networking Sites……………….…………….…323 
Edit Kajtár 

 Institut für Österreichisches und Europäisches Arbeitsrecht und Sozialrecht, Wirtschaftsuniversität Wien, Austria 

30-  The Relevance of The Universal Declaration Of Human Rights………………...…………….……333 
Đurđa Bolanča Kekez 
 Faculty of Law, Civil law Department, University of Split, Croatia 



VIII

31- Imposing Non-Legal Duties: Family, Religion, Patriotism And The Roots of Contemporary 
Conservatism …………………………………………………….…………………………………….....345 
Mark McGarvie 
School of Law, The College of William and Mary, USA

32- Increasing the Efficiency of The Administrative Courts’ Powers: a Dutch success story? …………360 
Jurgen C.A. de Poorter 
Department of Public Law, Jurisprudence and Legal History, Tilburg Law School, The Netherlands 

33- Habitual Residence As A Single Connecting Factor Under The Succession Regulation ………..….371 
Iveta Rohová, Klára Drličková 
Faculty of Law, Department of International and European Law, Masaryk University, Czech Republic 

34- Promoting The Use of Undercover Operations To Combat Narcotic Drug Trafficking In The ASEAN 
Community: The Equilibrium of Crime Control And Due Process …………………………………..…382 
Tanatthep Tianprasit 
School of Law, National Institute of Development Administration, Thailand 



1

1 

 

 

The Representation of the Beloved’s Body in classical Arabic Poetry 

Jokha Alharthi (PhD) 

Sultan Qaboos University 

College of Arts and Social Sciences- Arabic Department 

P.C: 132      P.O.Box: 781    Muscat 

Sultanate of Oman 

Jokha78@gmail.com       T: 0096899445514 

Abstract 

This paper focuses on the depiction of the body of the beloved in classical Arabic poetry. It 

begins by examining the images used to portray female beauty in Pre-Islamic poetry, with the 

link between this portrayal and the conventional pattern of female beauty as suggested 

throughout other classical Arabic poetry. This led to investigate the stereotypical image of the 

desirable woman in classical Arabic literature, which is discussed in light of its origins in 

ancient Arab culture. By its focus on corporeal representation, the Arab poets celebrate the 

beloved’s beauty in all its glory as will be described in detail. In addition, this paper will also 

explore the metaphoric image of the beloved as ‘gazelle’ along with its mythic associations. 

Keywords: love, poetry, body, beauty, gazelle 

 

1. Introduction 

          The importance of the body in classical Arabic literary discourse is undoubted. 

Common themes found in this discourse include such topics as sexuality and eroticism, 
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feminine ideal, the concept of virility, and so on1. As special literature developed around 

describing female beauty, in particular:  

Human beauty was a major topic in Arabic aesthetic discourse, and the only 

subject besides calligraphy of which aesthetic canons were compiled. A special 

literature deals with female beauty, describing in detail its types, forms, colours, 

and proportions, and setting criteria for perfection. It also includes a discussion of 

the tastes and predilections of religious and historic persons for certain women. A 

large variety of terms were used to describe types of female beauty and grades of 

beauty and sex appeal.2 

 

Therefore, this literature governed the conventional desirable elements of female beauty, and 

defined it within certain parameters. The general criteria of beauty remain almost the same in 

both the pre-Islamic and early Islamic periods. The later depiction of this beauty was derived 

from the inherited depiction that materialised in pre-Islamic literature.  

I have selected verses of poetry on the criteria of both internal evidence in the poetry 

itself and external evidence from the akhbar (historical anecdotes) that accompany the poems 

in the classical love corpus. The goal here is not to offer a comprehensive account of the 

ways in which classical Arabic poetry refers to the body, but rather, to examine in some detail 

a selection of texts in which the body is manifestly represented.  

2. The Conventional Pattern of Female Beauty in Pre-Islamic Literature 

         Figurative language associated with female beauty involves metaphors based upon deer, 

oryx, doe, ivory, silver, pure water, sand dunes, grapes, wine, sun, moon, and so on. It is 

significant, however, that these metaphorical possibilities are not limited to poetry. In fact, 

one of the oldest passages describing the female body -- attributed to the pre-Islamic period-- 

appeared in prose form. This passage is attributed to a woman, who was sent to observe 

another woman’s body in order to describe it to the king of the Kindah tribe, ‘Amr b. Hijr, the 

grandfather of the famous poet Imru’ al-Qays. The king wanted to marry the daughter of 

                                                 
1 This literature includes many motifs. For example, for feminine ideal motifs such as how to examine a jāriyah 

(female slave) are found. The concept of virility includes motifs such as medicine that promotes virility. 
2
 Doris Behrens-Abouseif, Beauty in Arabic Culture (Princeton, NJ: Markus Wiener, 1999), p. 56. 
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‘Awf  b. Mihlam al-Shaybani. ‘Awf's daughter was called Umm-Iyas, a brilliant and very 

beautiful girl. ‘Amr b. Hijr sent a clever woman called ‘Isam to observe Umm-Iyas so that 

she could describe her to him and report whether what he had heard about her beauty was 

accurate or not. Hence, ‘Isam went there and saw Umm-Iyas, then went back to the King and 

described what she had seen. Her discourse recorded the criteria for female beauty. I am 

quoting ‘Isam’s  description of Umm-Iyas at length in order to show how significant and 

comprehensive this text is in terms of representing female beauty: 

Umm-Iyas's forehead is as clear and beautiful as a gleaming mirror covered with 

completely dark hair just like that of a braided horse tail; her black tresses appear like 

chains, and when she combs them, they look like clusters of grape washed by heavy 

rain. Moreover, her eyebrows are very well-designed as if they were drawn by a pen, 

and dark as if they were coloured by carbon. They are curved around her beautiful 

eyes which look like the eyes of a beautiful bird. Umm-Iyas's nose which is neither 

long nor short is as sharp as the blade of a beautiful polished sword. Furthermore, her 

cheeks are a purplish colour and snow-white as pearls. She has a wonderful small 

mouth with a charming smile, cheerful prominent white incisors and pearl-like teeth; 

in addition, her saliva smells like wine and tastes like honey; let alone, her lips which 

are red like flowers. She is eloquent, clever and quick-witted and she has a beautiful 

neck which is like a silver made jug. She has fleshy arms which make you think that 

they are boneless and have no veins; additionally, she has soft hands and her breasts 

are just like two pomegranates. Besides, her abdomen is neither fat nor thin and is 

rolled up like folded compacted cobatti3. She also has a navel like a shining piece of 

ivory that is used for painting. Further, her back is like a stream of water which ends 

at a fascinating waist. Beneath it there are rumps which force her to sit when she tries 

to get up, and make her look as if she is standing when she sits. Her rumps are like a 

little heap of soil matted by drizzle and they are carried by rounded thighs which look 

like tiered palm pith, and the thighs are carried by fleshy shanks with dark hair. All 

these parts are carried by two arrowheads like small feet. May God bless them, how 

can they tolerate all of that weight4.                                   

                     

Consequently, ‘Amr b. Hijr proposed to Umm-Iyas immediately.  

This precise description of the female body is almost the same description that we encounter 

in the poets’ portrayal of their beloveds. This woman, Umm-Iyas, has certain elements of 

beauty that Imru’ al-Qays’s Fatimah has, or al-A‘sha’s Hurayrah has, and so on. The 

description begins from top to toe, from what is seen and known (such as the face) to what is 

                                                 
3  Arabic plural noun of clothes made of linen Egypt.   
4 Ibn ‘Abd Rabbihi Ahmad b. Muhammad al-Andalusi, al-‘Iqd al-farid, ed. Muhammad Sa‘id al-‘Aryan (Cairo: 

matba‘at al-istiqamah, 1940), vol. 7, pp. 121-122. 
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unseen (such as the private parts). The woman who describes the body draws a parallel 

between it and certain natural elements. Her report goes much further than mere observation 

and is enhanced by her claims about the sweet taste of Umm-Iyas’s saliva. Therefore, ‘Isam  

is seeing Umm-Iyas  with masculine eyes, rather than with her own, through her detailed 

description of  Umm-Iyas ‘s physical beauty. Her description indicates the overwhelming 

influence of the prevailing discourse at that time on the classical Arabic culture5.   

        In the light of this, one can understand the power that the desirable image of the female 

body has over literary expression. The following verses from pre-Islamic poetry present the 

authoritative image of an attractive woman:   

       She shows you when you enter privily with her 

And she is secure from the eyes of the hateful foemen(…) 

A soft breast like a casket of ivory 

Chastely guarded from adventurous fingers, 

The flanks of a lithe, long, tender body, 

Buttocks oppressed by their ponderous cargo6                                     

As we can see, these classical verses reflect the dominant concepts of female beauty. The 

breast shines like 'ivory', the body is 'tender', buttocks 'oppressed by their ponderous cargo', 

etc. In Imru’ al-Qays’s Mu‘allaqah similar elements appear in depicting his woman: 

      I twisted her side-tresses to me, and she leaned over me; 

Slender- waisted she was, and tenderly plump her ankles, 

Shapely and taut her belly, white-fleshed, not the least flabby, 

Polished the lie of her breast bones, smooth as a burnished mirror… 

She turns away, to show a soft cheek, and wards me off 

With the glance of a wild deer of Wajra, a shy gazelle with its fawn; 

She shows me a throat like the throat of an antelope 

not ungainly when she lifts it upwards, neither naked of ornament 7     

 

                                                 
5
 Farid al-Zahi, al-Jasad wa al-surah wa al-muqaddas fi al-Islam  (Beirut: Ifriqiya al-sharq, 1999), p. 75.  

6 ‘Amr b. Kulthum, “Mu‘allaqah” , in The Seven Odes: the First Chapter of Arabic Literature, trans. 

A.J.Arberry (London, George Allen and Unwin Ltd, 1957), p. 204. 
7 Imru’ al-Qays, “Mu‘allaqah”, trans. A.J.Arberry, p. 63. 
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Once again, the whiteness of the skin, softness of the body, slenderness of waist, and 

a general resemblance to deer and antelope are emphasised. ‘The names vary but it is, 

from top to toe, always the same woman: all pampered softness, languor, plenitude’8.  

3. Moving from nasib to ghazal and Developing Motifs 

Moving to the early Islamic period, nasib9 celebrates the same image of a desirable woman: 

        On the morning of departure when her tribe set out 

Su‘ad was but a bleating antelope with languid gaze and kohl-lined eye… 

When she smiles she flashes side teeth wet 

as if with a first draught of wine or with a second, 

       mixed with cool water from a wadi’s bend…10                            

So, it is not an individual--whether she be Su‘ad or Fatimah or ‘Ablah—who emerges, bur 

rather it is the perfect image of a beautiful woman that we see. These previously cited verses 

and many others indicate that the ‘[poem] has less to do perhaps with the poet’s experience 

than with the audience’s expectations’11, as it provides the stereotype of female beauty, and 

establishes a poetic figurative language to represent it. 

Moving to the Umayyad age, some motifs in the poem are developed in various 

aspects beyond what they were in the poems mentioned. Before the Umayyad age, nasib used 

to be the prelude, or the opening section of every poem. Poets would begin their poems by 

expressing their longing for a woman, describing her beauty, and crying at her campsite ruin. 

Then, the poems would move onto different themes such as eulogies and satire. However, in 

the Umayyad age love poetry (ghazal) emerges as an independent genre among ‘udhri12 and 

other poets who dedicated their poetry to love, such as ‘Umar b. Abi Rabi‘ah. Therefore, 

                                                 
8 Andras Hamori, On the Art of Medieval Arabic Literature (Princeton, NJ: Princeton University Press, 1974), 

p. 204. 
9 

It is crucial to distinguish between Nasib and Ghazal. Nasib is the lyrical-elegiac opening section of the 

qasidah, while ghazal is independent love poetry. 
10 Ka‘b b. Zuhayr, Banat Su‘ad, trans. Suzanne Pinckney Stetkevych, “Pre-Islamic Panegyric and the Poetics of 

Redemption”, in Reorientations: Arabic and Persian Poetry, ed. Suzanne Pinckney Stetkevych (Bloomington: 

Indiana University Press, 1994), p. 24. 
11 Hamori, p. 204.  
12 For a detailed definition of ‘udhri see: Jacobi, Renate. “‘Udhri poetry”, Encyclopedia of Arabic literature, 

2nd edition, (London and New York: Routledge, 1998), pp. 790-794. 
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ghazal is not just the opening section of a poem (qasidah: nasib) any more, but it becomes an 

independent qasidah itself, and the entire poem addresses the theme of love.  These poets 

also limited their poetry to the theme of love, and they never composed eulogies. 

Nonetheless, when it comes to depicting the beloved’s beauty these poets adopted a similar 

image to what had been established since the pre-Islamic nasib. Therefore, the physical 

descriptions of Layla, Lubna, Buthaynah, ‘Afra’ , and ‘Azzah13, are very much the same as 

the description of Fatimah and ‘Ablah from the Mu‘llaqat. It is always the same features 

which are stressed: tallness, whiteness, big eyes, long neck, ample bosom, slender waist, 

heavy hips, and plump legs. ‘There are a multitude of such poetic descriptions, differing little 

in content, the pre-Islamic pattern having been for centuries copied without much 

variation’14. However, there is an attempt by ‘udhri poets to distinguish themselves from the 

previous poets by stressing the ethereal nature of their beloved’s beauty. This phenomenon 

gives ‘udhri poetry its own distinctive nature among other classical love poetry in spite of 

their similar depictions of the female body.  

4. The Resemblance to the Gazelle 

The most significant fact about the depiction of the beloved’s eyes is their resemblance to 

those of a deer and doe. Majnun states that Layla’s eyes, while gazing at him, are more 

beautiful than a deer’s black doting eyes whilst looking after its fawn15. Jamil, likewise, 

sometimes describes Buthaynah’s eyes as white antelope’s eyes, and as brocket’s eyes on 

other occasions16.  

                                                 
13 The beloveds’ names in ‘udhri poetry. 
14 Behrens-Abouseif, p. 57. 
15 Majnun Layla, Qays b. al-Mulawah. Diwan Majnun Layla, ed. ‘Adnan Zaki Darwish, 2nd edition (Beirut: 

Dar sadir, 2003), p. 108. 
16 Jamil b. Abdallah. Diwan Jamil Buthaynah, ed. Fawzi ‘Atawi (Beirut: Dar sa‘b, 1980), pp. 59, 85.  
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In fact, the comparison of the beloved with a gazelle is one of the major topoi of 

classical Arabic love poetry. In his long description of the beauty of his beloved, Imru’ al-

Qays uses this comparison as we have seen in his aforementioned verses.  

        The image of a lonely frightened deer left behind with her little fawn becomes a parallel 

image to that of the beloved, who is described as having the same big dark eyes, and the same 

long neck. This is an important theme within ‘udhri poetry, as Jamil repeats this image three 

or four times17, and Majnun adopts it as a core motif of the similes in his poetry. Layla is 

often portrayed as a gazelle in Majnun’s verses, he even declares that the gazelle is almost 

Layla herself, except of course, for the antlers18. Layla’s neck, in particular, is depicted like 

the neck of a gazelle19. Kuthayyir offers a series of images in order to achieve the position 

where the beloved is as beautiful as, or more than, a doe: 

The white-breasted shining-backed gazelle, 

 who takes her young to the cool of the shade 

 and scratches with her horns the fruit of an Arak tree  

and reaches with her hooves if the branches are high, 

 is no more beautiful of eye or neck or throat than she 

 when she wears her finery20                                                                     

He also says: 

She captured me with the eyes of a gazelle 

who is accompanied by her white newly-born to the Arak trees 

in the bend of the wadi of Bisha  

where the plaintive doves sing;  

as if those doves who called loudly in the morning 

become at noon chanting songstresses for wine-drinkers21                        

This doe is usually a white deer: rim. Once again, whiteness is stressed in ghazal. Reading 

Sells’s analysis of some classical Arabic poems, I would also argue that in these verses 

quoted above, the poet ‘set up a descriptive point only to be overrun through the semantic 

                                                 
17Ibid., pp. 59, 85,111. 
18 Majnun, p. 217. 
19 Majnun, p. 176. 
20 Kuthayyir ‘Azzah, Kuthayyir b. ‘Abd al-Rahman. Diwan Kuthayyir ‘Azzah, ed. Majid Tarad (Beirut: Dar al-

kitab al-‘arabi, 2004).p. 153.  
21 Ibid, p. 70.  
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overflow of the passage. The movement of the poem continually overflows the descriptive 

points the simile poses’22. The metaphor introduced here is that of the beloved as a doe. 

Kuthayyir introduces the doe apparently as a metaphor for the beloved by saying: ‘she 

captured me with a doe’s eyes’. Nevertheless, the poet becomes preoccupied with the 

depiction of the doe, and forgets his original motivation: a description of the beloved. The 

doe is shaking Arak berries. In the other verses the doe is following her fawn to Arak, where 

the doves are singing. Then, again, Kuthayyir leaves the doe that he is describing and 

becomes preoccupied with the description of the doves. The doves are like beautiful singers 

in a drinking gathering.  

         At a superficial level, the gazelle is a metaphor of the beloved as they share beautiful 

features like stunning eyes and sleek, aesthetically pleasing contours of the body. As argued 

by Khan, especially for Majnun, ‘gazelles are generally considered among the most serene of 

animals, their presence lends a pastoral air to his wildness’23. There is also another suggestion 

regarding the gazelle used as a trope, which connects with mythology. The gazelle was 

considered sacred, and Arabs would allow them to go free instead of killing them24. An 

anecdote states that a gazelle was caught by a group of hunters, and Majnun bought the 

gazelle and set it free: ‘It ran away when I set it free. O, gazelle, you owe your freedom to 

Layla’25 . Bürgel demonstrates that ‘sparing or freeing a gazelle out of a certain feeling or 

affection for a person it resembled was a literary topos already in early Islamic times’26. In 

                                                 
22 Michael A.Sells, “Guises of the Ghul Dissembling Simile and Semantic Overflow in the Classical Arabic 

Nasib”, in Reorientations: Arabic and Persian Poetry, ed. Suzanne Pinckney Stetkevych (Bloomington : 

Indiana University Press,1994), p. 141. 
23 Khan, Ruqayya Yasmine. Sexuality and Secrecy in the Medieval Arabic Romance of Majnun Layla 

(Unpublished PhD in the Department of Asian and Middle Eastern Studies, The University of 

Pennsylvania, 1997, p. 95. 
24 Ibid., p. 95. 
25

  Kinany, Ahmad Khaldun. The Development of Gazal in Arabic Literature (Pre-Islamic and Early Islamic 

Periods) (Damascus: Syrian University Press, 1951).p. 283. 
26 Bürgel, “The Lady Gazelle and Her Murderous Glances”, Journal of Arabic Literature, Vol. 20, Number 1, 

(1989),p. 4.  
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another anecdote, Majnun killed a wolf which killed a deer and then he buried the deer and 

burnt the cadaver of the wolf27. Thus, the ‘gazelles are so placed in this narrative (Majnun’s) 

precisely because they lend a sentimental, romantic cast to the poet-lover’s state of 

wildness’28.  

 Moreover, the emphasis on the image of a deer with its fawn could be understood in 

the light of the woman who has become sacred through motherhood. This process has its 

roots in ancient Arab religious belief, which used to worship the goddess-mother. The ancient 

Arabs portrayed her as a mother-deer and a mother- oryx29. It seems that the poets simply 

inherited this image and they applied it to their beloveds. However, the ‘udhri poets used 

these images without seeing their beloveds in term of motherhood. 

4. Conclusion 

To sum up, in this paper I show how the beloved’s body is depicted in classical Arabic 

poetry. There are certain elements in this depiction that make use of many images and 

metaphors inherited from the previous period’s literature.  This led to the discussion of the 

desirable image of a female body and its connection with gazelle. 
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Abstract 
The player's character's physical appearance will create make-up, costumes and other 

accessories for both the player's performance to be reflected both in terms of the audience, it 

is important to convince the character. Used in film and television lights, camera systems and 

other technical specifications to make the player’s make-up required overriding, the distance 

between the audience and the art of stage actress with light skin to prevent unwanted shine in 

a way that reveals the necessity of make-up. Each character in the player’s portrayal of the 

characters’ creation of living conditions and physical appearance of reflections in view of the 

distinctive physical habits of life having created specifications is made evident in the make-

up. 

Hair, facial hair, nails, eyes, a scar on the body or the performance of physical deformation 

in the body that must occur instantly (a hot gun injury, cutting or piercing with a blunt 

instrument injuries, Burns, et al.) make-up field with character creation app for applications 

support. Make-up application can be seen by the audience of the player of all textures and 

covers body secretions. This character will be used in the creation of products and technique 

does not damage the player's face and for clearing the goal should be to be performed as 

soon as possible.  
  
Keywords: professional make-up, make- up, character design, make-up design 

 
1. INTRODUCTION 

 Make-up is a kind of art that has to be applied on the player during the performance 

and than, like a costume, should has been removed. Therefore, every make-up technique has 
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to be applied should not be permanent. Permanent tattoos, eye brows, nails, hair color changes 

haven’t been suggested. Temporary make-up technics have been chosen according to the 

duration of make-up necessity. Every theatre play or film has color, this mean; as feeling 

stage decorators, art directors, costume designers and make-up team according to the director 

idea realize the atmosphere of the film or play. So they chose the colors, costume design and 

decoration according to this feeling like brown or pink. Make-up also follows this atmosphere 

and lip rouge, eye shadow, foundation, rouge colors should be chosen according to reflect this 

atmosphere feeling.    

 

2. ANALISING THE CHARACTER 

         To animate the character on the first; period, the living conditions of the country, the 

conditions in which that character, age, sex, psychological structure (angry, joyful, et al.), the 

general situation analysis is done. This analysis of the character’s make-up and costume 

design is the most important step. Skin, eye and hair color, nail and hair will be given to the 

model shape,  decided at this stage. Sometimes white skin player should be play Japanese or 

African. So, make-up artist should change the skin tone. It is same for the hair colors or 

shapes. Some times player should wear wigs, moustaches or beards. As a result, everything is 

possible to change on the skin or hair by using necessary equipment.    

 

2.1 Painting The Character on the paper or on  the computer 

Player’s portrait photograph has been taken and by hand or on the computer have been 

drawn new character on the picture.  It’s very important to decide skin, hair, eye color, the 

shape of the face and also lines on the faces. For example, if it is necessary to make old age 

make-up; whitening the hair, putting some old age lines on the face and hands, changing skin 

tone and adding some old age spots on the face and hands. Ears and nose look bigger during 

old ages, so may be it can be used prosthetics on the face. Teeth also, changes as color or 

shape, some teeth may be lost or if the character using cigarette it effects the skin tone, teeth, 

it gives yellowish color or some of them could be missing.  So, by drawing every detail 

should be applied on the face. And also, colors of foundation, lip rouges, eye shadows, 

powders, moustaches, beards, wig, teeth, eyelashes should be given by all details. Prosthetics 

could be used like nose, ear, chin, chicks, hand, false hair pieces, lenses, nails are also 
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possible to change on the skin or hair by using necessary equipment.    

 

2.1 Painting The Character on the paper or on  the computer 

Player’s portrait photograph has been taken and by hand or on the computer have been 

drawn new character on the picture.  It’s very important to decide skin, hair, eye color, the 

shape of the face and also lines on the faces. For example, if it is necessary to make old age 

make-up; whitening the hair, putting some old age lines on the face and hands, changing skin 

tone and adding some old age spots on the face and hands. Ears and nose look bigger during 

old ages, so may be it can be used prosthetics on the face. Teeth also, changes as color or 

shape, some teeth may be lost or if the character using cigarette it effects the skin tone, teeth, 

it gives yellowish color or some of them could be missing.  So, by drawing every detail 

should be applied on the face. And also, colors of foundation, lip rouges, eye shadows, 

powders, moustaches, beards, wig, teeth, eyelashes should be given by all details. Prosthetics 

could be used like nose, ear, chin, chicks, hand, false hair pieces, lenses, nails are also 

mentioned and should be given by all size, color and 

shape details. If ready made prosthetics would not be 

used, it is necessary to take impression of the face of 

player and produce new prosthetics. For the hair also, 

it is possible to measure the size of the player’s head, 

face to make wig, moustache, beard, eyebrow or hair 

pieces.             

 

2.2 Applying Make-up to the skin   

All the techniques and colors noted in the 

paper or the computer should be applied to the face. 

As the foundation base is required for anatomical 

correction with light colors; lighting or with dark 

colors; shading. All those technics are exactly the 

same by painting. Paper is 2 dimensions, face and 

body are  3 dimensions but it doesn’t make any 

difference to apply make-up products. It should aim to 

create a natural look. After applying make-up players 

should be able to feel the character would be played 

when she/he looks in the mirror.        

2.2.1 Blank Face Make-up Chart 

    Blank Face Make-up Chart is necessary to keep all 

make-up detailed information. All the make-up 

decisions has been decided should be written on this 

paper by adding a picture of finished make-up. So, 

even if make-up artist or player change, it is possible 

to follow same character desing.        

 

 

BLANK FACE MAKE-UP 
CHART 

Character: 

Player’s Name: 

Foundations: Shading 

                      Lighting 

                     Base: 

Eyeshadow: 

Lip Rouge: 

Rouge: 

Powder: 

Wig: 

Moustache: 

Beard: 

Prosthetics:  

Nose: 

Ear: 

Teeth: 

Eye-Lenses: 

Nails:  

Hair Color: 

 

The Picture of the player by 
finished make-up 
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3. PSYCHOLOGICAL  SUPPORT OF THE PLAYERS  UP 

 

When the make-up finished and player look at the mirror. Player should feel like 

character who will be acting on the stage. So, it is very big support for the player. 

4. CONCLUSION 

Professional make-up is must. Otherwise, beside of the technic needs (lighting system, 

the size of the stage, camera systems ext.) player wouldn’t feel like character as his 

appearance. Make-up is not for only stop shining of the skin, from toe to head including inner 

organs, hair, nail  and body fluids are part of make-up to realize the character. So, make-up 

artist should have knowledge of history, art history, medicine, anatomy, artistic anatomy, 

producing prosthetics, airbrush technics and computer programs to realize the character.    
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Abstract 
 

Shanghai Cooperation Organization (SCO) is one of the newest, multi-purpose regional 

organization, whose agenda ranges from border security concerns (which was the initial 

concern of its original five members - China, Kazakhstan, Krygyzstan, Russia,Tajakistan 

and later Uzbekistan)1 to economic cooperation. In fact the “Shanghai Five” came into 

being in Shanghai on April, 1996. The emphasis of this regional understanding was on 

an “Agreement on Strengthening of Confidence Building Measures in the Military Sphere 

in Border Regions, “subsequently followed by an understanding for the reduction of 

military forces on the border areas of these countries.  However, it was on June 15, 2001 

that six regional countries signed Shahghai Convention for “combating terrorism, 

extremism, and separatism – occasionally referred to as „the three evils‟. With this the 

Shanghai Cooperation Organization was established, adding to the list of regional 

organization, with varying purposes. In short “from an ad hoc group convened to resolve 

security consequences from the dissolution of the Soviet Union, the organization evolved 

into a permanent structure with significant roles over a broad range of economic and 

security cooperation”.2 Being located in an area, which is known for series of conflicts, 

the SCO in future has the potential to become more effective in nature, with an ability to 

resolve inter and intra societal volatile conflicts within its organizational framework. 

Another significant characteristic of this organization is its versatility, by virtue of 

encompassing a combination of varying kinds of political systems of its member states, 

which definitely makes it a unique bloc by itself. On the one hand, important regional 

players, China and Russia, as original members of SCO further enhance its significance 

in an international scenario. While on the other side are the newly emerging states of 

Central Asia, with weak political systems, still struggling to establish its institutions, as 

per the requirements of modern era. At current level, SCO is a combination of permanent 

and observer members, each having divergent interests to serve and utilize this 

                                                           
1   The observer members are:- Afghanistan, India, Iran, Mongolia and Pakistan. The Dialogue 
members are:- Belarus, Sri Lanka and Turkey) 
2  Henry Plater-Zyberk with Andrew Monaghan, “Strategic Implications of the Evolving 
Shanghai Cooperation Organization”; Strategic Studies Institute and U.S. Army War College 
Press, August 2014, p. 5 
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organization. The most significant observer members of SCO are Pakistan, Iran, and 

India, especially in a situation when new regional powers are replacing the existing 

international power structures. In this emerging global environment, the multi-

dimensional regional organizations like SCO has to confront at least two major 

challenges; first to maintain its position as an effective regional bloc, by establishing 

strong economic linkages amongst its member, with recognition that as witnessed in 

history, those regional organizations which were constructed on economic agendas were 

more successful than the others. Thus economic cooperation is a primary source of 

strength for any regional organization. Relevant to mention is one of the principal point 

of the October 14, 2009 Beijing meeting in which the members recognized “The need to 

ensure the economic stability of the member states and improving their economic 

cooperation, to overcome the global financial and economic crisis”. Second challenge 

for the SCO is to construct a security related net-work against domestic terrorism, in 

particular, which grew in different parts of the world in the recent past. It is still to be 

judged that whether this grouping revolves itself around mere rhetoric and goodwill 

meetings or that the understandings can be translated into meaningful and concrete 

deliberations – and that the unique setup can become a useful platform of cooperation 

and establishing peace in the region, and beyond.  

Keywords: SCO; China, Russia, Turkey; Pakistan 

 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



19

THE BALINESE COKFIGHT 

- A PSYCHOANALYTICAL INVESTIGATION OF CULTURAL 

ELABORATIONS - 

 
Daniela Cârstea 

University of Bucharest 
Faculty of Foreign languages and literatures, Department of English 

7-13, Pitar Moş 
Postcode Bucharest 
013152 Romania 

danielacarstea_ro@yahoo.gr 
+40723564365 

 

Abstract: Unlike an historian, an anthropologist drawing on fieldwork cannot – not even in 

theory – control all the available evidence and render it “truthfully.” A community is not a 

finite archive. Unlike a psychiatric expert, moreover, an anthropologist cannot claim to have 

met alone with his/ her subject – a “culture”. That is why, in order to obtain a more in-depth 

analysis of such a “culture”, I shall undertake, in what follows, a psycho-analytical 

investigation, with the “toolkit” provided by theoreticians of the field in the wake of Jacques 

Lacan, of Clifford Geertz’s Deep Play. Notes on the Balinese Cockfight. 

Keywords: anthropology; psychoanalysis; cultural unconscious; cockfight. 

 

 
In his introduction to the work which will mark the beginning of ethnoscience as a 

“new ethnography”1, Steven Tyler launched the following question: “Is this “new approach” a 

genuinely valid reformulation or is it no more than a short-lived fad and a coul de sac?” Three 

decades later, Dan Sperber2 ushers in the reinforcing buttresses, bridging the gap between 

ethnography and scientifically legitimised canons of appraisal: “Explaining culture means 

explaining why certain representations are more widely distributed: a science of culture must 

be a sort of epidemiology of representations. It must provide explanations as to the reason 

why certain representations appear to be more successful, more ‘contagious’ than others.”  

                                                   
1 Stephen Tyler: Post-Modern Ethnography: From Document of the Occult to the Occult Document, in Writing 
Culture: The Poetics and Politics of Ethnography, Berkeley: University of California Press, 1986. 
2 Quoted in Bernard Juillerat: Penser l’imaginaire. Essai d’anthropologie psychanalytique, Paris : Editions 
Payot Lausanne, 2001, p. 143.  
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Moreover, many ethnologists had the opportunity of finding what could be called “key 

symbols”, fundamental representations whose recurrence in various dissimilar cultures raises 

the question of “universals”.  

The presupposition underlying all is that the description proper of a culture must needs 

start with the empirical reality whereof it elaborates models that account for the subjacent 

reality, the mental, nay unconscious one. This is where psychoanalysis steps in, since it is well 

equipped for a helpful retrieval and identification of the unconscious processes shared by the 

individuals of a society, as well as their translation into cultural symbols shared by everybody. 

The levels of phantasmatic formation are closely connected, and cultures reproduce, in a 

symbolically elaborated manner, these primordial and universal representations.  

Starting from this observation, my analysis will attempt a debate on two issues: the 

first one is related to the transformational processes, the “mediations” which permit the 

metamorphosis of unconscious, individual images into motifs elaborated by the collective 

imaginary. The second one will broach the theoretical “threshold” separating the layer of 

universals from the unlimited space of cultural diversity, with a focus on Clifford Geertz’s 

famous account of an indigenous ritual, the Balinese cockfight. Its relevance for the aim of 

my undertaking is made obvious by the ethnographer himself:  

“[…] It is at least as important a revelation of what being a Balinese is really like, as 

more celebrated phenomena. As much of America surfaces in a ball park, on a golf links, at a 

race track, or around a poker table, much of Bali surfaces in a cock ring. To any one who has 

been in Bali any length of time, the deep psychological identification (emphasis added) of 

Balinese men with their cocks is unmistakable. For it is only apparently cocks that are 

fighting there. Actually, it is men. (emphasis added)”3.  

The basic argument I make is that the cockfight conceals the image of an infraworld, 

which is the domain of the repressed, of an unconscious in permanent communication with 

the social.  

Since the elaboration of anthropological postulates is increasingly arbitrary – despite 

the fact (or maybe all the more reason why) that they rely on empirical data to upholster the 

theoretical discourse – the task of the psychoanalyst becomes equally difficult, given this 

questioning of the objectivity of the observing subject (the ethnologist). The fact is that 

anthropology, in contemporary times, is distrustful of any demonstration, of any model, of 

any linguistic rigidity even, and thus reopens the definitional procedure of the signification of 

                                                   
3 Clifford Geertz, Deep Play: Notes on the Balinese Cockfight, in The interpretation of Cultures, New York: 
Basic Books, 1973, Chapter 1, p. 417 
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3 Clifford Geertz, Deep Play: Notes on the Balinese Cockfight, in The interpretation of Cultures, New York: 
Basic Books, 1973, Chapter 1, p. 417 

terms such as: “society”, “culture”, “representation”, “symbol”, rejecting, consequently, the 

possibility of a “sufficient objectivity”4 on the part of the researcher.  

In Geertz’s Balinese cockfight, though not immediately obvious, since it is 

camouflaged under a misleading omniscience, the ethnographer’s early alienation from the 

Balinese, his confused “non-person” status, is transformed by the appealing fable of the police 

raid with its show of complicity:  

“We were intruders, professional ones, and villagers dealt with us as Balinese seem 

always to deal with people not part of their life, who yet press themselves upon them: as 

though we were not there. For them, and to a degree for ourselves, we were non-persons, 

spectres, invisible men”5.  

The anecdote establishes a presumption of connectedness, which permits the writer to 

function in his subsequent analysis as an omnipresent, knowledgeable exegete and 

spokesman. The interpreter situates the ritual sport as a text in a contextual world and 

brilliantly “reads” its cultural meanings. Then Geertz abruptly disappears into his rapport – 

we have here the quasi-invisibility of participant-observation the author is talking face to face 

with particular Balinese rather than reading culture “over their shoulders”6. 

With reference to psycho-analysis, the notion of dialogism is to be set in parallel with 

the counterpart observer/ observed relation in ethnography. Gilbert Herdt7 even makes a 

proposal for a “clinical ethnography” (1990) where it is the analysis of individuals on field 

that is liable to permit access to the very core of culture, and where the investigator should 

integrate in his results his own position as a participant subject.  

The anthropological work, Assoun contends8, should not reduce societies to a single 

model, but valorise the richness of their particular, idiosyncratic creativities, underlined by 

fundamental schemes which act in an organising manner.   

If Freud remains the incontestable founder of psycho-analysis, the latter has 

undergone in recent years multiple “ad-justments”, and certain concepts, such as that of 

“unconscious”, have been continually redefined function of the post- Freudian theories which 

have been put forth. In fact, the Freudian concept of the unconscious, could not – Juillerat 

argues – have an application in anthropology, since its constitutive element is repression (in 

its turn, “originary” or “subsequent”). 
                                                   
4 The term is employed in Paul-Laurent Assoun & Markos Zafiropoulos: L’Anthropologie psychanalytique, 
Paris: Economica, 2002, p. 45 
5 Clifford Geertz, Deep Play: Notes on the Balinese Cockfight, pp.  402-417 
6 Geertz, p.  452 
7 Mentioned by Elissalde, Yvan: Critique de l’interpretation/ Paris: Librairie philosophique J. Vrin, 2000, p. 50 
8 Paul-Laurent Assoun & Markos Zafiropoulos: L’Anthropologie psychanalytique, p. 21 
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 The relationship that repression holds with oblivion, in which “the return of the  

repressed” would signify nothing more than the resurfacing of something forgotten is 

ambiguous and, consequently, with scarce chances of being any good. 

The need was felt, therefore, for an enlarging and a diversifying of the definitions on 

the unconscious, since the term proved to be potentially too “narrowly”-conceived to contain 

all the mental processes involved in the non-conscious. The biologist Henry Atlan9, for 

example, wrote that “the unconscious will (…) is the first phenomenon which characterises  

our organisation both structurally and functionally”, the repressive processes being only 

secondary. 

If for Jacques Lacan the unconscious was “structured as a language”, post-structuralist 

representatives of psychoanalysis, such as Didier Anzieu make a decisive swerve back to 

corporeality.  

Here’s how Anzieu himself states his approach: “I attach a great deal of importance to 

the body, to the biological root of psychic life, to the relations between the psychic Moi and 

the corporeal Moi, to their limits and to the latter’s fluctuations and to all the material of 

primary sensations which will be articulated, subsequently, to the drives, and will organise 

themselves into phantasms and conflicts”10.  

The unconscious, regardless of its definitional framework, is fundamental in the 

cultural elaboration. It appears in close connection (and opposition) with the conscious. As 

announced in the early proceedings of my analysis, the Balinese ritual is not merely a shallow, 

convulsive surge of animal hatred, it goes deeper than that: “Balinese see in fighting cocks – 

themselves, their social order, abstract hatred, masculinity, demonic power”11, and 

secondarily, but not less importantly: “[T]hey also see the archetype of status virtue, the 

arrogant, resolute, honour-mad player with real fire”12. Whereof, the feeling of 

“disquietfulness” attending it, which does not seem at all unnatural:  

“The disquietfulness arises, ‘somehow,’ out of a conjunction of three attributes of the 

fight: its immediate dramatic shape; its metaphoric content; and its social context. The reason 

that it is disquietful is that, joining pride to selfhood, selfhood to cocks, and cocks to 

destruction, it brings to imaginative realization a dimension of Balinese experience normally 

well-obscured from view”13.  

                                                   
9 Mentioned in Paul-Laurent Assoun & Markos Zafiropoulos: L’Anthropologie psychanalytique, p. 52 
10 Didier Anzieu: Une peau pour les pensées, Paris, Editions Clancier-Guenaud, 1986,  p. 48 (translation mine) 
11 Clifford Geertz, Deep Play: Notes on the Balinese Cockfight, pp. 442 
12 Idem.   
13 Geertz, p. 444  
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9 Mentioned in Paul-Laurent Assoun & Markos Zafiropoulos: L’Anthropologie psychanalytique, p. 52 
10 Didier Anzieu: Une peau pour les pensées, Paris, Editions Clancier-Guenaud, 1986,  p. 48 (translation mine) 
11 Clifford Geertz, Deep Play: Notes on the Balinese Cockfight, pp. 442 
12 Idem.   
13 Geertz, p. 444  

The uneasiness accompanies, therefore, the spectacle of a repressed reality which quits 

its recesses and steps to the foreground. The unnerving and unsettling quality of this “mock 

war of selves” translates, moreover, the unsettling quality of the unconscious itself, which is 

“played out”, by transfer, under the guise, and through the mediation of this cultural 

formation. 

In acting as a mirror for the unknown within, the cockfight is both “symmetrical” to 

the reflected image (an invisible one, which is allowed visibility) and reversed, at the same 

time, as any mirror reflection, undergoing consequently a process of lateralisation – as Gerard 

Pommier calls it:  

“The lateralisation of the human being is imposed with necessity, because the relation 

between the image and the mirror is necessarily reversed, and because this image constitutes 

our “true” psychical body, firstly alienated in the Other. In the act we perform with a view to 

appropriating this body, we must submit to the constraints of this symmetry and as a result, 

we become ourselves lateralised. Our body will be, therefore, “psychically” divided by the 

repression, cleft in the aftermath of the spatial organisation involved in it”14. 

 In other words, the Balinese doesn’t find himself in this mirror, rather, he discovers 

himself:  

“In the cockfight, then, the Balinese forms and discovers his temperament and his 

society’s temper at the same time”15 – whereof the disquieting feeling which accompanies the 

playing-out of his “inside”, which inherently preserves the strange imprint of the repressed 

signification. The idea is implicit in the attributes Clifford Geertz ascribes to cocks engaged in 

the fight. They are “surrogates of their owners’ personalities”, “animal mirrors of psychic 

form”.  

The repression follows a trajectory which ends in reversal, in “lateralisation”: the 

“inside” can be successfully forced into the “outside” with the provision that the “inside” has 

a repressed status. Once the repressed reality is forced into resurfacing, the expectations that 

someone must make good on the promise of visibility and of translation, could be met with 

even in an oblique manner: by assigning it a warm, camouflaged “underneath” to the 

“outside”, away from immediate recognition:  

“In the normal course of things, the Balinese are shy to the point of obsessiveness of 

open conflict. Oblique, cautious, subdued, masters of indirection and dissimulation, […] they 

                                                   
14 Gerard Pommier: Naissance et renaissance de l’écriture, Paris : Presses Universitaires de France, 1993, pp. 
330-331 
15 Clifford Geertz, Deep Play: Notes on the Balinese Cockfight, p. 451  
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rarely face what they can turn away from, rarely resist what they can evade. But here they 

portray themselves as wild and murderous, with manic explosions of instinctual cruelty. A 

powerful rendering of life as the Balinese most deeply do not want it is set in the context of a 

sample of it as they do in fact have it”16.  

And still: “The slaughter in the cock ring is not a depiction of how things literally are 

among men, but, what is almost worse, of how, from a particular angle, they imaginatively 

are”17. 

 The subject gains nothing from appropriating what s/he rejects and represses, yet it is 

this nothing that will turn into the good awaiting at the end of this void operation, which, 

moreover, ensures his/ her psychic survival. 

Didier Anzieu argues that the liberation of desire, savage by nature, is a dangerous act, 

to the point of jeopardizing the very life of the subject. Geertz joins in: “Every people, the 

proverb has it, loves its own form of violence. The cockfight is the Balinese reflection on 

theirs”18. 

 Anzieu’s reservations with regard to the liberation of the repressed desire may be said 

to have been confirmed. In the last footnote to his text, Geertz mentions an upheaval in Bali, 

in December 1965, during which eighty thousand Balinese were killed, largely by one 

another. He comments on this incident: 

 “This is not to say, of course, that the killings were caused by the cockfight, could 

have been predicted on the basis of it, or were some sort of enlarged version of it with real 

people in the place of cocks. It is merely to say that if one looks at Bali through the medium 

of its cockfight, the fact that the massacre occurred seems less like a contradiction to the laws 

of nature. Sometimes people actually get life precisely as they most deeply do not want it”19.  

The cockfight gives vent in a vicarious and thus, harmless manner, to repressed desires 

which, if actualised, would result in a bloodbath. It is, consequently, a reflection of a pre-

existing sensibility analogically represented, a sensibility which is transferentially played out, 

enacted and thus rendered harmful. We witness how the environment assumes, surprisingly, a 

function of defence. 

One cannot help but notice, in Geertz’s cockfight, the close connection between 

Balinese men and their cocks, which become, thus, almost extensions of their owners’ 

                                                   
16 Geertz, p. 416 
17 Idem. 
18 Geertz, p. 449 
19 Clifford Geertz, p. 452 
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16 Geertz, p. 416 
17 Idem. 
18 Geertz, p. 449 
19 Clifford Geertz, p. 452 

personality. Moreover, as he remarks, they often refer to the cocks in terms of “I fought So-

and-So”20:  

“But the intimacy of men with their cocks is more than metaphorical. Balinese men 

[…] spent an enormous amount of time with their favourites, grooming them, feeding them, 

discussing them, trying them out against one another, or just gazing at them with a mixture of 

rapt admiration and dreamy self-absorption”21. 

Contextualizing Anzieu’s theorems, the cock is deemed to functioning as a prosthesis 

of its owner’s imago is transferentially assigned the role of saving the integrity of it.  

The responsibility may prove, nevertheless, a little too difficult, since the fighting 

cocks have spurs attached to their legs, in order to “hack each other to pieces”22. We can 

understand why the Balinese are so intent on preserving the bodily integrity of their cocks, 

preventing, as much as possible, the blood drainage:  

“During this interval, the handler of the wounded cock has been working frantically 

over it. […] He blows in its mouth, putting the whole chicken head in his own mouth and 

sucking and blowing […] By the time he is forced to put it back down, he id usually drenched 

in chicken blood”23.  

The puncturing, the tearing of the bodily envelope gets unconsciously associated with 

an impossibility of “containing” the psychical processes, which henceforth are perceived as 

disseminated. Breaching the container involves, consequently, its inevitable malfunctioning 

and, implicitly, the impossibility of keeping up the barrier it raised against the outside. The 

spur attached to the opponent’s leg becomes a marker of a potential aggressiveness on the part 

of the other, liable to rip apart one’s psychical envelope, which would jeopardise one’s inner 

coherence, the very continuity of one’s self.  

Such an act of aggressiveness would be, in Geertz’s terms, an instantiation of the 

“powers of darkness”, or of that “lumber room” which, for Lacan, designated the 

unconscious: “In identifying with his cock, the Balinese man is identifying with what he most 

fears, hates – ‘The Powers of Darkness’”24 – a reality which remains concealed, namely the 

reality of the psyche, with its array of representations and unconscious desires.  

 
 
 
                                                   
20 Geertz, p. 422 
21 Geertz, p. 419 
22 Geertz, p. 422 
23 Geertz, p. 423 
24 Geertz, p. 420 
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Abstract
This paper proposes an analysis of language awareness issues as resulting from the brief 
comments that accompanied the translations carried out from the second half of the 18th 

century to the first part of the 19th century, period that concludes the modernisation of the 
Romanian language. At first, translators mainly dealt with Greek originals and they often 
express the difficulty to transpose Greek words into Romanian because of the structural 
difference of the two languages. Once Greek was substituted with Romance languages such as 
Italian or French, translators started introducing a large number of borrowings, realizing the 
ease of adapting Romance words to the specificity of Romanian. To be however sure that no 
mistakes were to be made about the meaning of these new terms, they used a significant 
number of glosses to explain them. A general characteristic of all translators during this 
period is that they constantly complained about the poorness of Romanian and wished to 
enrich it. Finally, at the beginning of the 19th century, translators had a well-established 
language to work with and expressed their awareness in debates or writings that contributed 
to the formation of the present-day Romanian language.

Keywords: Romanian translations, 18th century, loanwords, modernisation

1. Introduction

The idea of this paper came within the framework of a research project on the 18th

century Romanian translations. The project implies the analysis of a considerable number of 

manuscripts (as most of these translations circulated only in manuscript copies) and we found 

that most translators were complaining about the huge difficulties they met in accomplishing 

their work. We are therefore briefly analysing the language awareness issues as resulting from 

the brief comments that accompanied the translations carried out from the second half of the 

1 This work was supported by UEFISCDI under Grant PN-II-ID-PCE-2011-3-0722, contract number 213 / 
5.10.2011, The Beginning of the Modernization of the Romanian Culture and its Connection to Western Europe 
through Translations.
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18th century to the first part of the 19th century, period that concludes the modernisation of the 

Romanian language and the establishment of an adequate vocabulary in all fields.

2. The Historical and Linguistic Context

In order to clarify the context they were working in some historical and linguistic 

mentions should be made. Since ancient times until 1860, the Romanian territory had been 

divided into three independent principalities, Moldavia, Wallachia, and Transylvania. Little is 

known about the Romanian language before the 16th century, as the first written document 

available is a letter from 1521. This is an information note from a Wallachian merchant to a 

Transylvanian judge about the movements of the Turks on the Danube and the fact that it is 

written in Romanian shows there were no significant language differences between the 

principalities. The very few secular documents available before the 18th century do not permit 

a deeper analysis of the language in use. On the contrary, there are numerous examples of 

what became the literary language in all the three Romanian principalities under the influence 

of the Church. The Romanian Orthodox Church used Old Church Slavonic, then Greek, as 

cult language, which strongly limited people’s access to the meaning of the service. 

Conscious of the necessity to make understandable the religious message, the high priests 

encouraged translations into Romanian so that, by the end of the 17th century, all major cult 

books, including the whole Bible, had a Romanian version with the contribution of scholars 

from all three provinces. At the beginning of the 18th century, Moldavia and Wallachia were 

under the Ottoman Empire that imposed Greek rulers sent from Constantinople in 1711 

(Moldavia) and 1716 (Wallachia). They came with their secretary and their chancelleries and 

the official court language switched from Church Slavonic to Greek. This meant a huge 

progress of the Romanian language as it diminished the Church influence and imposed a new 

cultural model. Greeks were very interested in education and cultural development, which 

was somehow hindered on their national territory but could almost freely manifest in the 

Romanian principalities. Thus they were in permanent contact with the emigration colonies in 

Venice and Vienna and brought to Bucharest and Iasi books printed there, mainly translations 

of western works that ranged from science to literature. In their turn, they were passed on to 

the Romanian noblemen who started translating them into Romanian. As a result, the accent 

switched from religious writings to secular texts and scholars who were translating Western 

European books started feeling the need for a specialised vocabulary to keep up with sciences, 

literature etc. At the same time, the fact that Transylvania was under Austrian occupation was 

a progress factor as Maria Theresa and Joseph II promoted education and encouraged young 
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Romanian language and the establishment of an adequate vocabulary in all fields.
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In order to clarify the context they were working in some historical and linguistic 
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divided into three independent principalities, Moldavia, Wallachia, and Transylvania. Little is 

known about the Romanian language before the 16th century, as the first written document 

available is a letter from 1521. This is an information note from a Wallachian merchant to a 

Transylvanian judge about the movements of the Turks on the Danube and the fact that it is 

written in Romanian shows there were no significant language differences between the 

principalities. The very few secular documents available before the 18th century do not permit 

a deeper analysis of the language in use. On the contrary, there are numerous examples of 

what became the literary language in all the three Romanian principalities under the influence 

of the Church. The Romanian Orthodox Church used Old Church Slavonic, then Greek, as 

cult language, which strongly limited people’s access to the meaning of the service. 

Conscious of the necessity to make understandable the religious message, the high priests 

encouraged translations into Romanian so that, by the end of the 17th century, all major cult 

books, including the whole Bible, had a Romanian version with the contribution of scholars 

from all three provinces. At the beginning of the 18th century, Moldavia and Wallachia were 

under the Ottoman Empire that imposed Greek rulers sent from Constantinople in 1711 

(Moldavia) and 1716 (Wallachia). They came with their secretary and their chancelleries and 

the official court language switched from Church Slavonic to Greek. This meant a huge 

progress of the Romanian language as it diminished the Church influence and imposed a new 

cultural model. Greeks were very interested in education and cultural development, which 

was somehow hindered on their national territory but could almost freely manifest in the 

Romanian principalities. Thus they were in permanent contact with the emigration colonies in 

Venice and Vienna and brought to Bucharest and Iasi books printed there, mainly translations 

of western works that ranged from science to literature. In their turn, they were passed on to 

the Romanian noblemen who started translating them into Romanian. As a result, the accent 

switched from religious writings to secular texts and scholars who were translating Western 

European books started feeling the need for a specialised vocabulary to keep up with sciences, 

literature etc. At the same time, the fact that Transylvania was under Austrian occupation was 

a progress factor as Maria Theresa and Joseph II promoted education and encouraged young 

Transylvanians to study in Austria, Germany or Italy and they came back with new and 

modern ideas.

The period between 1750 and 1860 is generally called the modernisation period of the 

Romanian literary language. It is a period characterised by a large number of linguistic 

changes triggered by the influence of Western European Enlightenment that brought about an 

increasing interest for secular texts, for science and education and therefore the need for the 

formation of a scientific terminology and of a proper language to be used for literature. The 

only way to achieve this goal was through the translation or elaboration of foreign texts. 

Translating became the main preoccupation of noblemen, scholars and clergymen, in an effort 

to provide Romanian schools with high level scientific books and to connect the Romanian 

readers with European literature. Whatever the origin and preoccupation of the translators, 

they all seemed to face the same difficulties they often verbalised in the forewords of their 

works.

3. Three Principalities, One Language

The first issue to be dealt with regards the language intellectuals were translating into, 

the awareness of the existence of one single language for all the three principalities. Despite 

the division into different political entities, the consciousness of belonging to the same people

was very present among Romanians, enhanced by the fact that the language they spoke was a 

Romance language, while the languages of the surrounding countries belonged to entirely 

different language families. Their identification with their language led to a constant tendency 

towards unity and cancellation of the few regional differences, promoted by most noblemen 

and intellectuals. They wanted to develop a rich and expressive language for all the 

Romanians and the collaboration between them had always been close. The translators of the 

18th century were aware that their works would not be read only in the province where they 

were produced and were generally free of very regional lexical elements. At the same time, 

the regional variations (phonological or morphological) did not interfere with the 

understanding of the text and sometimes did not even allow the identification of the origin of 

the translator.

When starting their endeavour, the translators were very much concerned with finding 

a beautiful and regular form of the language they were translating into, this automatically 

leading to the same results in all three provinces. However a question could arise regarding 

the name they gave to their language, a name which was not always the same. Such 
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differences could suggest they were not aware of the fact that all Romanians spoke the same 

language. We can, however, prove the contrary by explaining where this difference came 

from and the motivations behind the use of the different ways of calling their language.

After reading numerous texts produced in Wallachia and Transylvania during the 18th

century, we could notice they bear the information that they were translated into 

“Romanian”2. This comes rather natural, as that was how the people and their language were

called in those provinces. A different situation however is that of Moldavia, a stronger state 

with a stronger awareness of its identity, where people used to define themselves and their 

language as “Moldavian”3. The difference, however, is only in the name and it is probably 

related to a political preference rather than a linguistic one. Thus, Bishop Amfilohie of Hotin, 

who translated from Italian some schoolbooks destined to the Princely School of Iasi, capital 

of Moldavia, asserts that he turned them into “Moldavian”4. Other clergymen from Iasi, 

however, translators of religious texts meant to be used all over the Romanian Orthodox 

world, used the term “Romanian”5. The Moldavian nobleman Alecu Beldiman, interpreter of 

various literary texts, continually alternates the two terms (“Romanian” and “Moldavian”)

without any perceivable difference in the language he uses, thus supporting the observation 

that the translators of the time considered the two words as synonyms, indicating rather the 

origin of the translator than a different language version. Moreover, when the translator was 

not satisfied with either of the two terms, a more general syntagmatic phrase was used, 

namely “the language of the Romanians”6 or “our language”7, thus voiding it of any regional

connotation.

4. Translations from Unrelated Languages

During the second half of the 18th century translations can be split into two major 

categories: religious texts and Enlightenment scientific and literary works. For the first 

category there was a well-established tradition that allowed translators to carry out their work 

without significant difficulties. On the contrary, the intellectuals who attempted to translate 

scientific or literary texts were not as fortunate. They discovered that Romanian did not have 

2 Cf., for instance, ms. 3551 BAR from 1731, ms. 2489 BAR from 1763, ms. 3720 BAR from 1769, ms. 3161 
BAR from 1788, ms. 5805 BAR from 1803, etc. The abbreviation BAR stands for Biblioteca Academiei 
Romane (Romanian Academy Library) in Bucharest. Quotations regarding the manuscript descriptions are 
reproduced after the catalogue provided by Gabriel Ștrempel.
3 Cf. ms. 3698 BAR from 1761-1768, ms. 4241 BAR from 1766, ms. 3102 BAR from 1793.
4 Cf. ms. 1627 BAR or De obște gheografie, translation by Amfilohie Hotiniul, Iași, 1795.
5 Cf. ms. 3107 BAR from 1705, ms. 2769 BAR fom 1814, ms. 2740 BAR from 1827.
6 Cf. ms. 2866 BAR, copy of 1808 (Moldavia).
7 Cf. ms. 5499 BAR, copy of 1818 (Transylvania), ms. 588 BAR, copy of 1812 (Moldavia).
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connotation.
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During the second half of the 18th century translations can be split into two major 

categories: religious texts and Enlightenment scientific and literary works. For the first 

category there was a well-established tradition that allowed translators to carry out their work 

without significant difficulties. On the contrary, the intellectuals who attempted to translate 

scientific or literary texts were not as fortunate. They discovered that Romanian did not have 

2 Cf., for instance, ms. 3551 BAR from 1731, ms. 2489 BAR from 1763, ms. 3720 BAR from 1769, ms. 3161 
BAR from 1788, ms. 5805 BAR from 1803, etc. The abbreviation BAR stands for Biblioteca Academiei 
Romane (Romanian Academy Library) in Bucharest. Quotations regarding the manuscript descriptions are 
reproduced after the catalogue provided by Gabriel Ștrempel.
3 Cf. ms. 3698 BAR from 1761-1768, ms. 4241 BAR from 1766, ms. 3102 BAR from 1793.
4 Cf. ms. 1627 BAR or De obște gheografie, translation by Amfilohie Hotiniul, Iași, 1795.
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7 Cf. ms. 5499 BAR, copy of 1818 (Transylvania), ms. 588 BAR, copy of 1812 (Moldavia).

a vocabulary able to present science notions or to express feelings of non-religious nature and 

that their language had a reduced capacity to create new words. Thus, the purpose of the 

translations, beyond the presentation of new meanings and notions, was defined by the 

Wallachian monk Macarie as “to be generally useful to the Romanian language”8.

At the beginning of the modernisation period, most secular translations were from 

Greek, the lingua franca used as an intermediary for Western European works. Lacking words 

and notions, Romanian scholars had no choice but to borrow them from Greek. However, they 

were well aware of the difficulties they were running into because of the huge structural 

differences between the two languages. One quote resumes well the problems all of them 

were facing. Thus, asking the readers to bear with him, the monk who elaborated a work by a

high noblemen, mentioned that he translated Greek into “Romanian meaning, as well as it 

could be done and as much as the language could get close to the original”9.

Translators were also painfully aware that sometimes they were forcing the language. 

Greek is easily enriched by structural calques, while Romanian rarely accepts such a method. 

With no other model available, there was no choice but to use them. For instance, the Greek 

word χρονολογική (= chronology) becomes “cuvântare a anilor” (= wording of the years)

after χρόνος (= time) and λόγος (= word, reason); the Greek ΄αντίρητον (= reply) becomes 

“împotrivă la cuvânt” (= contrary to saying) after αντι (= against, contrary) and ρητό (=

saying); the Greek σύμμαχος (= ally) is translated as “împreună luptător” (= together fighter)

after συμ (= with, together) and μάχη (= fight) 10.

Despite adopting this solution, all translators felt that it was not appropriate and the 

problem did not regard only translations from Greek but also from German or Russian. 

However it was very little they could do in absence of a more suitable model. Instinctively, 

however, they were trying to find in their originals words similar in form and morphologically 

adaptable to Romanian that could be used as simple loanwords. As a result, Romance origin 

words, in their turn borrowed by the vehicular languages, were introduced into Romanian, 

even if sometimes they had an altered form. 

8 Ms. 2043 BAR from 1777, note by the translator Macarie from Cernica Monastery, ff. 787v-788r. The original 
quote of our translation is: “…spre folosul cel de obște al limbii rumânești”.
9 Ms. 107 BAR from 1762, note by copyist Rafail from Secu Monastery, ff. 299v-300r. The original quote of our 
translation is: “tălmăcirea de pe grecie spre înțelesul rumânesc, pre cît s-au putut a să alcătui și a să apropia 
voroava”. 
10 The examples are extracted from ms. 5846 BAR (Istoria veche, translated by Constandin Cocorăscu), ff. 30r, 
47r, 160r.
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5. Translations from Romance Languages

As soon as scholars learnt and could translate directly from western languages, mainly 

French and Italian, they started introducing a huge number of loanwords and correcting 

previous ones. Actually, because of this process, Romanian has multiple etymology words, 

simultaneously introduced by different translators from different languages that ended with 

having the same form or only accentuation variations11. In order to make sure that the new 

words are understood, quite often translators decided to practice a system already in use, 

namely that of interpolating explanations to detail the meaning of the foreign word 

introduced. Translating a science book from Italian, bishop Amfilohie of Hotin introduces a 

huge number of loanwords and uses a consistent number of explanatory interpolations: Thus 

mentions such as the following are common: “comete au stele cu coadă” (= comets or tailed 

stars), “uranologhie ori învățătura pentru trupurile cerești” (= uranology or teaching about 

heavenly bodies). Interesting enough, he sometimes does the opposite, including first the 

explanation and then the corresponding loanword: “pentru soare ori eliografie” (= about the 

sun or heliography)12.

Romance origin loanwords were easy to adapt to the Romanian morphology and 

phonology, independent of the original language (French or Italian or even Latin). However, 

in many cases the meaning of the new words could not be inferred so that a reverse process 

could also be noticed, that is to provide the familiar Greek equivalent as an explanation for the 

Romance word or calque13.

The need for a massive introduction of loanwords is mentioned and justified by most 

translators that complain about the poorness of Romanian at that time. Constandin Cocorăscu 

notes that “there are some things and some words very difficult to bring to Romanian”14. The 

same idea is reiterated by Bishop Amfilohie: “It is very difficult for other languages that do 

not have enough words to be able to express the same meaning as the original. That is why we 

have left Greek and Latin words as they were, so as not to ruin their meaning, but enhanced it, 

explaining the prohibited word with many words, in the very same place it is used.”15

11 The concept was first detailed by the linguist Alexandru Graur in 1960 and it is now generally accepted.
12 The examples are extracted from ms. 1627 BAR (Gramatica fizicii, translated by Amfilohie of Hotin, 1780-
1790), f. 4r.
13 This procedure is often encountered in the translations carried out by Vlad Boțulescu in 1763-1764.
14 Ms. 5846 BAR (Istoria veche, translated by Constandin Cocorăscu, 1767-1768), f. 405v. The original quote of 
our translation is: “Sunt unile lucruri și unile vorbe care foarte cu greu să aduc la limba rumânească.”
15 Ms. 1627 BAR (Gramatica fizicii, translated by Amfilohie of Hotin, 1780-1790), ff. 1r-1v. The original quote 
of our translation is: “…fiind foarte cu greu altora limbi cari n-au cuvinti îndestul ca să poată deodată a zice și a 
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The impressive number of translations carried out during the second half of the 18th

century brought to light many problems the Romanian language had to deal with and made 

intellectuals aware of the necessity to have a literary language with a coherent set of norms 

for morphology and phonetics. In parallel with the publication of the first grammar books, 

they started to correct and improve their translations, as proven by Alecu Beldiman’s mention 

at the beginning of his reviewed translation: “There have been more than 20 years since I 

translated this history but, either because of the little experience I had in translating at that 

time, or because of the whims of the copyists, as everyone wanted to create, to add or to 

reduce something, it is now in a pitiful state. This is why I was forced to take it up again to 

correct it, improving it as much as I could.”16

6. The 19th Century

At the turn of the century, vocabulary remains the main concern of the translators, but 

they set themselves a new goal, that of showing that Romanian can stand next to the culture 

languages of Europe. Two voices dominate the first half of the 19th century, those of two fine 

intellectuals, one from Moldavia, Gheorghe Asachi, and one from Wallachia, Ion Heliade 

Radulescu. Asachi translates the libretto of Bellini’s Norma and is happy to notice that the 

Romanian sung choral parts harmonized very well with the Italian arias. Heliade however 

criticizes his colleague for not having introduced enough loanwords and provides himself a 

translation of the same text to show how it should have been done. Moreover, at the end of his 

translation, Heliade inserts a kind of dictionary of the neologisms he used as well as a list of 

Italian words he chose not to use, because of adaptation difficulties. The main difference 

between the two translators is their attitude. Asachi intends, and to a certain extent he even 

succeeds, to prove the literary capacity Romanian had reached, while Heliade considers 

Romanian inferior and wants it to turn to Italian as a model. Asachi looks for a flowing verse 

that even if simpler and closer to spoken regional language, is easy to follow and understand. 

His language is natural and connects to the tradition; it rejects exaggerated innovation and 

does not intend to break with the past. Heliade adopts a higher register that abounds in 

cunoaște tîlcul aceluiași cuvînt. După cum și noi aice multi cuvinti grecești și lătinești le-am pus însuși acele ca 
să nu stricăm sîmțîrile lor, dîndu-le numai din putere vocabularului, adică din carte care tîlcuiește cu aceeași 
limbă cuvîntul, orarișcare sîmțire de cunoștința lor cu multi cuvinti și întru acelaș loc unde s-au scris.”
16 Ms. 428 BAR (Istorie lui Tarlo și a prietenilor lui, translated by Alecu Beldiman, 1823), f. 1v. The original 
quote of our translation is: “Sînt mai bine de 20 de ani de cînd am tălmăcit istorie aciasta, dar sau den putîna 
deprindere ce am avut la tălmăciri în vreme acee, sau den caprităile acelor ce au prescris-o, voind fieștecare a 
mai întocmi ceva, a adaoge sau a scădé, o adusăsă întru o stari vrednică de rîs. Pentru acee de iznoavă am fost 
sălit a o lua în condeiu, a o îndrepta, întocmindu-o în cît mi-au fost prin putință. Din început scoposul meu n-au 
fost a da vreun cuget înnalt pentru mine, ci a zăbăvi și a mulțămi pe cetitoriul meu.”

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



34

neologisms that make the text less readable. He has a good language intuition and part of his 

proposed new words are accepted by the literary language that later spreads them so as to 

enter regular vocabulary.

The two scholars finally make peace and agree on a common moderate view on 

language that would be promoted as a language model and would be at the basis of Heliade’s

grammar book. The discourse on translations ends in 1840, when the cultural magazine Dacia 

literară (= Literary Dacia) funded by Iasi intellectuals states that translations do not make a 

literature and urges writers to produce original literature, considering that language had 

evolved to a stage that allowed such an endeavour. 

7. Conclusion

The first translators in the 18th century mainly dealt with Greek originals and they 

often express the difficulty to transpose Greek words into Romanian because of the structural 

difference of the two languages. Once translations from Greek were substituted with direct 

ones from Romance languages such as Italian or French, translators started introducing a large 

number of borrowings, realizing the ease of adapting Romance words to the specificity of 

Romanian. To be however sure that no mistakes were to be made about the meaning of these 

new terms, they used a significant number of interpolations to explain them. A general 

characteristic of all the translators during this period is that they constantly complained about 

the poorness of Romanian. Finally, at the beginning of the 19th century, translators had a well-

established language to work with. However they continued to have contrasting views on how 

the language should look like and expressed their awareness in debates or writings that 

contributed to the formation of the present-day Romanian language.

References

[1] COŞERIU, E. Introducere în lingvistică. Cluj-Napoca: Echinox, 1995. ISBN 1-4039-

1546-6.

[2] COŞERIU, E. Sincronie, diacronie şi istorie. Problema schimbării lingvistice. Bucharest: 

Editura Enciclopedică, 1997. ISBN 1-4039-1546-6.

[3] DIMA, E. Limba traducerilor laice din a doua jumătate a secolului al XVIII-lea din 

Muntenia. Iași: PhD thesis, “Alexandru Ioan Cuza” University, 1989.

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



35

neologisms that make the text less readable. He has a good language intuition and part of his 

proposed new words are accepted by the literary language that later spreads them so as to 

enter regular vocabulary.

The two scholars finally make peace and agree on a common moderate view on 

language that would be promoted as a language model and would be at the basis of Heliade’s

grammar book. The discourse on translations ends in 1840, when the cultural magazine Dacia 

literară (= Literary Dacia) funded by Iasi intellectuals states that translations do not make a 

literature and urges writers to produce original literature, considering that language had 

evolved to a stage that allowed such an endeavour. 

7. Conclusion

The first translators in the 18th century mainly dealt with Greek originals and they 

often express the difficulty to transpose Greek words into Romanian because of the structural 

difference of the two languages. Once translations from Greek were substituted with direct 

ones from Romance languages such as Italian or French, translators started introducing a large 

number of borrowings, realizing the ease of adapting Romance words to the specificity of 

Romanian. To be however sure that no mistakes were to be made about the meaning of these 

new terms, they used a significant number of interpolations to explain them. A general 

characteristic of all the translators during this period is that they constantly complained about 

the poorness of Romanian. Finally, at the beginning of the 19th century, translators had a well-

established language to work with. However they continued to have contrasting views on how 

the language should look like and expressed their awareness in debates or writings that 

contributed to the formation of the present-day Romanian language.

References

[1] COŞERIU, E. Introducere în lingvistică. Cluj-Napoca: Echinox, 1995. ISBN 1-4039-

1546-6.

[2] COŞERIU, E. Sincronie, diacronie şi istorie. Problema schimbării lingvistice. Bucharest: 

Editura Enciclopedică, 1997. ISBN 1-4039-1546-6.

[3] DIMA, E. Limba traducerilor laice din a doua jumătate a secolului al XVIII-lea din 

Muntenia. Iași: PhD thesis, “Alexandru Ioan Cuza” University, 1989.

[4] GHEŢIE, I. Baza dialectală a românei literare. Bucharest: Editura Academiei, 1975.

ISBN 1-4039-1546-6.

[5] GRAUR, A. Studii de lingvistică generală. Bucureşti: Editura Academiei, 1960. ISBN 1-

4039-1546-6.

[6] ŞTREMPEL, G. Catalogul manuscriselor româneşti, vol. I. Bucharest: Editura 

Ştiinţifică, 1978.

[7] URSU, N.A. Formarea terminologiei ştiinţifice româneşti. Bucharest: Editura Ştiinţifică,

1962.

[8] URSU, N.A. and URSU, D. Împrumutul lexical în procesul modernizării limbii române 

literare (1760-1860), vol. I. Iași: Cronica, 2004.

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



36

SHEIKHUPURA FORT: A FORGOTTEN MONUMENT1 
 

Mariam Saleem Farooqi 
House 23A, Street 10, Sector F-8/3 

44000 Islamabad 
Pakistan 

e-mail: mariamfarooqi@gmail.com 
telephone: +92 321 514 9332 

 
Abstract 

Pakistan is a country with a rich cultural heritage built from the traditions of the scores of 
civilizations that have lived and thrived on its soil. Under each new ruler, art and architecture 
took on a new shape – learning from each other and growing. Sheikupura Fort in the Punjab 
province is a result of Mughal, Sikh and Hindu influences on the region. The crumbling 
structure is filled with exquisite frescoes depicting typical Sikh art, but ineffective 
preservation efforts from Pakistani and international authorities have put the entire Fort and 
the art contained within at risk of permanent ruin. This paper seeks to explore the mixed 
cultural and political history of the art through the intricate frescoes left behind on its walls 
and the themes used by the artisans of the time.  
 
 
Keywords: frescoes; heritage; preservation; Sikh; art 

 

 
1. Introduction 

The Islamic Republic of Pakistan stands on soil that has seen the immense glory and 

majesty of many powerful empires of the past. Grand relics of these great empires lay 

scattered all across Pakistan – in small cities and large – in the form of palaces, forts, tombs, 

havelis2, etc. Unfortunately, many great treasures of the past have completely collapsed and 

are lost forever. The fault lies with careless handling, a lack of preservation, and a severe 

shortage of funds and hands willing to undertake any sort of restoration work on these 

monuments. Most of the ones that remain have been reduced to becoming favorite haunts of 

students playing truant from school, handful of picnicking families and the occasional tourist.  

One such relic of the past is the Sheikhupura Fort, located in the small city of 

Sheikhupura, Punjab. Though lesser known than many of its larger and more imposing 
                                                 
1This paper would not have been possible without the guidance of Dr. Nadhra Shahbaz Naeem – professor of art 
history at Lahore University of Management Sciences, the assistance of the Punjab Department of Archaeology, 
and for the great leaders of centuries past who left behind such fascinating structures for our study. I dedicate 
this paper to my parents Farhat & Anwar Saleem. 
2 Haveli: Term used for a private mansion in India & Pakistan , usually containing a courtyard, often with a 
fountain in the center.  
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cousins, it is nonetheless an intriguing piece of the past that echoes the grandeur of the great 

Mughal and Sikh rulers of Punjab. Today, it lies deserted and dilapidated in the heart of the 

bustling city – closed to the public and on the verge of totally collapse. Unknown to the 

general public, even those who live in the shadows of the Fort itself, exist the scattered 

remains of rich and elaborate fresco artwork dating back to the Sikh period. Though much of 

the fresco work has been damaged beyond recovery now, enough remains to allow a glimpse 

into the society and culture that existed in Sheikhupura under Sikh rule.  

2. History_of_the_Sheikhupura_Fort 

The Sheikhupura Fort has stood tall under many different patrons and has a rich 

history. 

2.1 Mughals 

The town of Sheikhupura, located some 35 kilometres north-west of Lahore, was 

founded by Jahangir during the reign of Akbar. The Fort stands nearly merged with the 

houses of the town. It stands on level but artificially made ground, nearly 3.5 metres above the 

swampy depressions skirting the site on the western, southern, and eastern sides, which in the 

remote past might have been the course of some meandering stream. Most of what we know 

about Sheikhupura fort comes from the information recorded in Tuzuk-e-Jehangiri3, in which 

it was noted that the construction of a “strong fortress” was an essential part of the plan for 

developing a royal hunting resort in the town. Jahangir assigned this task to Sikander Moeen 

on his visit to the Hiran Minar 4during 1607 – the second year of his reign.5 

2.2 Sikhs 

When Mughal rule was at a decline, chaos and disorder prevailed in the land. In an 

atmosphere of war and bloodshed, Ranjit Singh came to power as a result of strategic 

planning and well-organized political movement.6 Under his hand, agricultural production 

saw an increase that was paralleled only by an increase in the manufacturing and volume of 

trade. Cities and towns expanded with the expansion of the Maharaja’s dominion. The socio-

political situation created by the establishment of a large state was conducive to new 

                                                 
3 Tuzk-i-Jahangiri: Autobiography of Mughal Emperor Noor-ud-Din Muhammad Jahangir (1569 – 1609) 
4 Hiran Minar: Literally, minaret of the antelope.   
5 Tariq Masud. History & Archaeology of Sheikhupura District, p. 2 
6 Khuswant Singh. A History of Sikhs – Volume 1. (New Delhi 1999). P. 233-237 
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developments of great cultural significance. New styles of painting and architecture emerged 

as a result of patronage by rulers and nobles.7 

In 1808, Ranjit Singh took over the Fort without meeting any resistance from the Sikh 

lords who had taken over it. Maharaja Ranjit bestowed it as jagir8 on his queen Raj Kauran, 

commonly known as Rani Nikayan, mother of the crown prince Kharak Singh. The queen, 

after falling from Maharaja’s favour, lived here up to her last day. She is also credited with 

building a palace here. 

2.3 British & Post Independence 

After the Sikhs, the British used the Fort for a brief interval as a prison to encamp 

Maharaja’s last queen, Mai Jindan. It was then used as the administrative headquarters of the 

Gujranwala district from 1849 to 1851. Following independence from the British in 1947, it 

was largely used by encroachers and squatters until it finally came to the possession of the 

Department of Archaeology of the Government of Pakistan. In 1964, the Fort was declared a 

Protected Monument via Notification No. F. 5-1/63-A&M dated 11th April 1967 in category I 

for its proper preservation and maintenance. The total protected area of the Fort by 

Department of Archaeology & Museums is 64 Kanal9 and 13 Marlas.10 

 

3. Ornamental_program_of_the_fort 

3.1 Development_of_the_Sikh_artistic_tradition 

Diverse ethnic groups came together in Punjab, joining ideas, cultures and even 

bloodlines through interracial marriages over a period of many centuries. The composite 

culture of the region manifested itself in the art that adorned the walls of shrines, houses, 

palaces and forts. It can be said that the 15th century reformation brought by Guru Nanak and 

the Sikh belief system, synthesized the deepest truths of the then quarrelling religions 

Hinduism and Islam. As a result, new folk energies were born in art as artists and craftsmen of 

                                                 
7 J.S. Grewal, The Sikhs of the Punjab. (Wltshire 1990), p. 111 
8 Jagir: A type of feudal land grant in South Asia.  
9 Kanal: A kanal is a unit of area, equivalent to 505.857 square meters or one-eighth of an acre. It is used in parts 
of northern India and in Pakistan. 
Marla: The marla is a traditional unit of area that was used in Pakistan, India, and Bangladesh, equal to 160th of 
an acre.  
10 From the records of the Punjab Directorate of Archaeology 
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different faiths merged ideas.11 Each emerging ruler in the region absorbed the culture and 

tradition of his predecessor, assimilated them into his own, and produced a new form and 

style that was instantly recognizable and at the same time highly unique. The Mughals did this 

with existing folk techniques, and in turn, the Sikhs transformed the style to their own when 

the practice of wall painting soared under Maharaja Ranjit Singh’s patronage.   

The increased popularity of wall-paintings in 19th century Punjab makes it reasonable 

to suggest that it was no longer exclusively for the royal and the elite, but was gaining 

influence among the common folk as well.  

Rani Nikayan, the patron of the Sikh haveli at the Sheikhupura Fort was a great patron 

of the arts. The Fort was under her command and the living quarters were all heavily adorned 

with floral, pictorial and decorative imagery.  

3.2 Frescoes_within_the_fort 

Upon entering the first haveli, the focus immediately lands on the copious amounts of 

natural imagery present in every corner. Birds of a wide range of species are depicted all over 

the walls. Furthermore, these birds are depicted in a variety of positions – some feeding, some 

stationary, some in flight. Plate 1 depicts a fresco of birds from this section of the haveli.  

        This section of the haveli contains multiple panels, each containing a single figure 

within. These figures are not so much a part of any narrative or composition, as they are a 

depiction of the people of the time – in terms of dress, behaviour and ornamentation. Plate 2 

shows the profile view of a man depicted as though captured mid-stride. Dressed in loose 

pants, a flowing kameez12 cinched at the waist with a belt and curved khussas13, the man 

captures the essence of the Punjabi man of that time period. The sword at his waist may mark 

him as a soldier. Though this fresco is extensively damaged, the intricacy in painting his facial 

features is still recognizable in the pointed nose and elaborate eye under a finely arched 

eyebrow. Damage to the fresco prevents one from being certain, but the position of the fingers 

of his raised right hand suggest he may have been depicted holding the stem of a flower.  This 

portrays a man from a society that cherished military strength as much as it appreciated 

cultural sensitivity. It reveals the brute, strong side of the public image of a Punjabi man, as 

well as the softer, gentler aura of his private life.  

                                                 
11 Kanwarjit Singh Kang, Wall Paintings of Punjab & Haryana, (Delhi 1985), p. i 
12 Kameez: A long shirt or tunic – part of a traditional outfit worn by both men and women in South Asia.  
13 Khussas: South Asian handcrafted footwear, usually made from vegetable-tanned leather with a leather or 
textile upper section, and embellished with beads, bells, embroidery etc.  

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



40

The female figures present in frescoes on this level are mostly standing in a similar 

tribhanga14 posture – forming an S-shaped posture with their bodies (See Plate 3). The raised 

arm is bent at the elbow while the extended leg is bent at the knee to complete the S-shape. 

This is an example of a fresco depicting “salabhanjika”15. Salabhanjika is the term for a style 

of painting, drawing or sculpting, where a woman is depicted standing next to, or in front of, a 

large tree – usually the sala tree, which is native to the subcontinent. The woman in a 

salabhanjika pose is usually stylized and meant to portray feminine grace. The salabhanjika 

concept comes from ancient symbolism which connects the young feminine form with plants 

as a sign of fertility.  

From here, the location shifts to the upper storey of the haveli. Initially rising up to a 

height of at least four storeys, today only two storeys and a part of the basement remain intact. 

The upper storey is designed in a manner similar to the ground floor, with an open space 

looking down onto the central room of the level below.  

This level of the haveli contains many depictions of narratives. Plate 4 depicts one 

man riding a horse, while four other similarly garb men rally around him. All five men are 

dressed in chooridar style trousers and a flowing kameez, cinched with a scarf around the 

waist, was well as turbans on their head. The style of hair and beard indicate that these are 

Sikh figures. The figure seated on the horse is the central focus of the fresco. His turban is 

more elaborate than the other four men. One of the men on foot is holding a chauri towards 

the horsed figure. Most likely, it is a representation of the sixth guru, Guru Hargobind Singh 

(1595 – 1694) rallying his followers to take up arms. This would be so because of the 

presence of a hawk or falcon on the Guru’s arm and a hunting dog on the ground, which are 

trademarks of the Guru’s fondness for hunting. The four attendants are carrying a flag and all 

have swords as they march alongside the Guru.  

Plate 5 is a depiction of the Radha-Krishna tale – assimilated into the Punjabi culture. 

Krishna, son of Devaki is briefly mentioned in the ‘Chandogya Upanishad’16 of 500 B.C. In 

                                                 
14 Tribhanga: A tri-bent standing position or stance used in traditional Indian painting, sculpture, and dance. It 
literally means a three-part break, consisting of three bends in the body; at the neck, waist and knee, hence the 
body is oppositely curved at waist and neck which gives it a gentle "S" shape.  
15 Salabhanjika: The sculpture of a woman, displaying stylized feminine features, standing near a tree or 
grasping a branch.  
16 Chandogya Upanishad: Upanishads are a collection of philosophical texts which form the theoretical basis for 
the Hindu religion. Chandogya Upanishad is one of the oldest of these, most likely dating to the Brahmana 
period of Vedic Sanskrit (8th to 7th BCE). 
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the ‘Mahabharta17’, he is a prominent figure, while in ‘Bhagavad Gita’, he puts forward the 

doctrine of bhakti18, or loving devotion to him as a means of salvation.19 The central focus of 

the fresco is immediately Krishna as he is not only painted right in the centre but also is the 

largest figure in the frame. His skin is a dark grey hue – which may have once been blue, now 

ruined due to discolouration. Krishna is typically depicted as a blue-skinned deity. He is 

draped in a yellow-orange coloured outfit and a three-pronged crown sits on his head. 

Jewellery adorns his ears, neck and arms. Seated on his lap is the smaller, submissive figure 

of his consort Radha. Dressed in red and draped in a green dupatta, her figure is smaller in 

size than Krishna’s. Furthermore, she is shown holding her hands up to him, almost in 

supplication. All these elements combine to present her as a submissive, subordinate figure in 

front of Krishna. Surrounding them are two women on either side, dressed in yellow dresses 

with red dupattas. Chauris are borne over both, indicating that though Krishna is more 

powerful, both seated entities are important figures. The scene appears to be an outdoor one, 

with trees and clouds shown in the background. Here it is significant to note that though the 

design repertory of the artists of the Fort was seemingly limitless, their colour palette was 

somewhat limited. The same few shades of red, yellow and orange show up in several of the 

intact frescoes where colours are clearly visible.  

Plate 6 is in very bad condition, with much of the central portion of the fresco having 

been scraped away. A white balustrade and a red tent indicate the possibility of this being a 

royal scene. In the centre, two figures are shown reclining on a charpai, against bolsters. The 

use of bolsters was another element typically added to indicate high status. A figure standing 

beside the charpai is extending a chauri over the head of the figure on the left to reach the 

reclining figure on the right. This indicates that the figure on the right is the most important 

figure in the frame. Though the figure’s face is no longer discernible, the attire and jewellery 

appear to be lavish. The seated figure on the left appears to be listening to the figure on the 

right in a position of rapt attention. These factors indicate that it is possible that the reclining 

figure on the right is Rani Nikayan herself. It was common for patrons to commission 

paintings of herself and it stands to reason that the proud, strong and powerful patron would 

enjoy a depiction of her own life in her haveli.                  

                                                 
17 Mahabharta: One of the two major Sanskrit epics of ancient India, the other being the Ramayana. Besides its 
epic narrative of the Kurukshetra War and the fates of the Kauravas and the Pandava princes, the Mahabharata 
contains much philosophical and devotional material, such as a discussion of the four "goals of life".  
18 Bhakti: Religious devotion as a means of salvation, in the form of active involvement of a devotee in worship 
of the divine.  
19 Ananda K. Coomaraswamy. Myths of Hindus & Buddhists. (New York 1967), p. 217 
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From here onwards, the focus shifts to the second haveli of the Sheikupura Fort. This 

haveli is in a far more fragile state than the first one, with wide cracks and crevasses 

appearing on the floor and in the walls and ceilings. Most of the fresco work is lost entirely, 

with a small section in the eastern corner of the second floor still remaining intact.  

Plate 7 is a typical depiction of a secular scene from a traditional folklore. The fresco 

shows a man and a woman dressed in loose flowing garb. The man is wearing a hat instead of 

a turban, while his hair appears to be long and curling. This indicates that he is shown to be a 

Muslim figure rather than a Sikh. The woman is standing in front of him with her head bent 

slightly forward, indicating submission to him. She is holding up one arm, around which his 

hand is clasped – indicating the possibility of love and affection. It is interesting to note that 

aside from the usual jewellery adorning the woman, her dupatta is green in colour with a 

dotted pattern and a bold border at the base. The attention to detail is not only astounding, but 

also showcases the prevalent fashion trends at the time. This is likely to be a depiction from a 

traditional folklore of star-crossed lovers. It is likely that they are Heer Ranjha, as scenes from 

Sohni Mahiwal usually contain an element of water in them.  

Plate 8 is one of the most important frescoes of any Sikh building – a depiction of 

Guru Nanak. The fresco contains all elements typically found in imagery of the Guru. He sits 

in the centre of the frame with a chadar20 draped across one shoulder, a seli21 or cord worn 

around the neck by beggars and a bairagan22 or yogi’s crutch just behind him. The bairagan 

is used to rest the hand on whilst meditating. The Guru is shown seated on a red rug under a 

tree. On his side sits his Muslim companion, Mardana, holding a rabab23. Mardana was a 

Muslim of the Marasi24 caste who used to accompany the Guru on his travels everywhere. He 

held the Guru in great esteem but never converted to Sikhism. When they used to sit together, 

Guru Nanak would recite his teachings while Maradana would accompany him with his 

music. In typical Guru Nanak iconography, the Hindu companion Bala is also depicted, 

usually hoding a chauri. However, he is not apparent in this fresco, perhaps owing to the 

damaged edges of the frame. Surrounding Mardana and the Guru are devotees with their 

heads bowed and hands clasped together in reverence.  

Plate 9 is likely to be a scene taken from the activities of the Sheikhupura Fort itself. It 

shows a lady seated inside a chamber. We can see her through the windows. Her attendants 
                                                 
20 Chadar: A large, rectangular cloth used as a covering for the head or for wrapping around the upper body by 
both men and women of the subcontinent.  
21 Seli: Cord worn around the neck by beggars. 
22 Bairagan: Yogi’s crutch 
23 Rabab: A stringed instrument 
24 Marasi: A Muslim caste of South Asia 
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gather around her, holding a chauri over her head. This is likely to be Rani Nikayan herself. 

Approaching her chamber are three men who are likely to be royal emissaries, while a fourth 

seated in a doorway on the left side of the frame is a diwarapala25 of sorts. This scene shows 

the everyday workings of the Fort that the Rani was in charge of. It shows her power and 

status as she is the one dealing with royal emissaries, showing that women had a strong 

standing in Sikh society and were not the meek submissive creatures depicted in folk and 

mythic imagery.  

 

3.2.1 Photos_of_the_art 

 

 
 
 
 
 
 

 

 

 

 

 

 

 

                                                 
25 Diwarapala: A door or gate guardian often portrayed as warrior or fearsome giant, usually armed with a 
weapon. 
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4. Conclusion 

The most important revelation of the frescoes of the Sheikhupura Fort is the 

secularization of religious themes that is prevalent in much of the work. These frescoes served 

a purpose much more than mere decoration. Though obviously intended to be aesthetically 

appealing, they are also instrumental in capturing the astonishing blend of cultures, traditions 

and religions that was taking place at the time between the Hindus, the Muslims and the 

Sikhs. Furthermore, the frescoes show how this was an open, public culture because the 

stories they reveal cover everything from folklore to religious tales to the everyday working 

of the Rani’s court. Alongside this, care has been taken to inject a strong Punjabi element into 

each fresco through the clever use and attention to detail of the attire and accessories of the 

figures in the frescoes. This is evident even in frescoes depicting religious imagery. Thus the 

artwork of the Fort is an important historical tool to better understand the workings of early 

19th century Sheikhupura.  
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Abstract 
Human trafficking belongs to widespread but hidden crime in Slovakia. Most affected groups 

are the Roma people, who live in social excluded settlements. However the lack of official 

statistical data and the lack of recording of ethnicity when collecting data about the victims 

are the factors making it difficult to obtain a real picture of the field of human trafficking in 

Slovakia. The purpose of the presented research was therefore to collect the data and 

information directly in the field about human trafficking cases for purpose of forced labor. 

The collected data subsequently gave us a better understanding of the current condition of the 

field of human trafficking on a representative sample from marginalized Roma locations and 

to discover its forms, mechanisms, and causes. The data show the importance of building the 

trust-based relations between individual local authorities and the most endangered Roma 

group in order to increase the chances of discovering and identification of human trafficking 

victims. The findings are based on a sample of 19 localities with Roma settlements. 

The paper draws attention to the prevention mechanism, which can decrease the number of 

Roma victims of human trafficking.  

 
Keywords: human trafficking; forced labor; Roma; Slovakia; prevention  

 

 
1. Introduction 

Most published reports, data, and analyses dedicated to the area of human trafficking 

only concerns with the cases of women who became victims of human trafficking in abroad 

for the purposes of forced prostitution. While such cases keep occurring and it is necessary to 

pay attention thereto, the spectre of cases of human trafficking with victims being not only 
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1. Introduction 

Most published reports, data, and analyses dedicated to the area of human trafficking 

only concerns with the cases of women who became victims of human trafficking in abroad 

for the purposes of forced prostitution. While such cases keep occurring and it is necessary to 

pay attention thereto, the spectre of cases of human trafficking with victims being not only 

women but increasingly also men is much more diverse at it may seem from the official 

statistic data. Also, geographically one cannot talk only about international trafficking. 

Current data show an increasing number of cases of intra-national human trafficking, without 

victims crossing the borders of the Slovak Republic.1 

Discrepancy of data of individual responsible institutions recording varying data 

about the same facts for the same period, the demandingness of unveiling of these cases, 

criminal-law qualification of cases of the criminal offence of human trafficking as procuring 

prostitution, as well as the lack of recording of ethnicity when collecting data about the 

victims are the factors making it difficult to obtain a real picture of the field of human 

trafficking in Slovakia. The purpose of the presented research was therefore to collect the 

largest possible quantity of data and information about human trafficking cases directly in the 

field, especially in Roma social segregated settlement, from where come most of the victims.2 

The collected data subsequently gave us a better understanding of the current condition of the 

field of human trafficking on a representative sample from marginalized Roma locations and 

to discover its forms, mechanisms, and causes. As it was necessary to focus closer on the most 

endangered groups by human trafficking, we performed the research with the selected target 

group, especially with persons from a socially excluded environment marked by long-term 

unemployment. We have chosen the analysed locations accordingly. As Slovakia belongs 

mostly to the transit and source countries of human trafficking, it was also important to 

perform a thorough analysis of individual contexts and trajectories in international trafficking. 

 

2. Methods 

As we already mentioned in the introduction, the main goal of the presented research 

was to map the phenomenon of human trafficking and its causes, focusing on members of 

excluded Roma communities in Slovakia as the source country. According to current 

estimates, the aforesaid target group3 is the most vulnerable and most endangered group of 

inhabitants in relation to human trafficking in Slovakia. 

Due to the staff and time available, the field research in Slovakia focused on three higher regions: 

Košice, Prešov, and Banská Bystrica. These higher regions are the regions of Slovakia where 

                                                 
1 Zuzana Fialová et al.: Human Trafficking in the Slovak Republic. Research report for the United National 
Office on Drugs and Crime (UNDOC), (Bratislava: SGI, 2008); internal statistics of the IOM 
2 Report: Trafficking in Romani Communities (2011) ERRC. Hungary. 
3 Report: Trafficking in Romani Communities (2011) ERRC. Hungary. 
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most excluded Roma locations within Slovakia are present.4 

In field research, we have decided to use the qualitative method of data collection in 

order to collect a diversified number of data and dependencies. As an additional method, we 

have used quantitative data collection using structured questionnaires. After completing 

interviews at a national level, we have started, on the basis of the locations selected at the 

nation level, the second phase of interviews, this time directly with entities representing local 

institutions. Three researchers were selected for individual higher regions; these divided the 

selected locations in all three higher regions among themselves so that all planned locations 

are visited. Within the field research we have, altogether on all levels (community, local, 

national) performed 141 interviews within 19 locations in the Košice, Prešov, and Banská 

Bystrica higher regions.5 We have personally spoken to 25 potential and identified victims of 

THB (Trafficking on human beings)6- all of them of Roma origin, adults, predominantly 

from socially excluded locations. 
 

Tabel 1: Number of interviewed respondents   
Name of locality Victims Community Locality 

level 
National 
level 

KE-kraj     
1.Okres KE-okolie 5 1 8  
2.Košice  2 1 4 4 
3.Okres Spišská 

Nová Ves 
4 1 3  

4.Okres Michalovce 1 1 6  
5.Michalovce    5  
6.Bystrany/Žehra 2 2 6  
PO-kraj     
7.Okres 

Levoča/Prešov  
 1 3 1 

8.Okres Bardejov    1  
9.Sabinov/Lipany 2 2 10  
10.Okres Snina  2  4  
11.Jarovnice    5  
12.Lomnička/Podolí

nec 
 2 4  

13.Okres Stropkov 2  2  
14.Humenné   1  
BB-kraj     
15.Okres Lučenec 2  5 1 
16.Okres Detva 1 2 4  
17.Okres Žiar nad 2 3 8  

                                                 
4 2004 Atlas of Roma Communities 
5 For the purposes of this report and research, national level is represented by state authorities seated in 

Bratislava, with nationwide scope of powers in the field of HT in Slovakia. 
6 Number of potential victims. 22; number of officially identified victims: 3. 
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Hronom  
18.Okres Rimavská 

Sobota 
  1 1 

19.Okres Veľký 
Krtíš 

  2  

Okres BA    11 
Together (141) 25 16 82 18 

 

3. Forced Labour – Characteristics and Legal Regulation in the Slovak 
Republic  

The ban on forced labour, contained in the basic agreements related to human rights 

(e.g. International Pact on Civil and Political Rights), is detailed in the Convention of the 

International Labour Organization on forced and mandatory labour. This was ratified by the 

Slovak Republic on 01 January 1993.7The ban on forced labour and forced services is, apart 

from its basing in the Constitution of the Slovak Republic,8 detailed also in the Labour Code 

that defines basic labour terms (as well as labour terms for persons under the age of 18). The 

Constitution of the Slovak Republic guarantees to everyone a “right to free choice of 

profession and right to work”; however, this may be limited by the state in case of 

foreigners.9 All employees have a right to “fair and satisfying work conditions”, with the 

Constitution providing, without limitation, “right to remuneration for work performed, 

sufficient to provide a decent living standard, protection against (…) discrimination at work, 

protection of safety and health at work, longest possible work time and adequate rest after 

work.”10 

Forced labour shall mean any type of work, services, employment irrespective of the 

industry or type of occupation, within legal and illegal employment, as well as formal and 

informal employing, performed under the threat of punishment in the form of threat, 

violence, retaining identity documents, imprisonment or non-payment of wages, as well as 

punishment by loss of rights or privileges of employees - the most significant indicator in the 

forcing element. In the context of directive 2011/36/EU11, forced begging should be 

considered as forced labour. This is why use for begging is included in the definition of the 

                                                 
7 Ratifications of the Convention of the International Labour Organization on forced labour (no. 29) available at: 
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTR

UMENT_ID:312174:NO (visited on 27 February 2014). 
8 Constitution of the Slovak Republic; published under no. 460/1992 Coll.; Article 18. 
9 Constitution of the Slovak Republic; published under no. 460/1992 Coll.; Article 35(4). 
10 Constitution of the Slovak Republic; published under no. 460/1992 Coll.; Article 36. 
11 See: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:101:0001:0011:EN:PDF 
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term of human trafficking only if elements of forced labour and/or service are present. On the 

basis of relevant law, the validity of potential consent with performance of such work and/or 

service should be considered individually in each case. 

 

4. Results of the Field Research  

4.1 Forced labor - target and source countries 

According to the data collected, of all of the countries of Western Europe, the 

United Kingdom is the most frequent destination for Slovak Roma. Within England, 

according to the statements of the respondents, most East-Slovak Roma concentrate in the 

middle, continental part of the country, specifically in Peterborough, Sheffield, Leicester, 

Derby, Halifax, Coventry, and Birmingham. From the viewpoint of region of origin of THB 

victims, we can confirm from the collected data that most potential and identified victims 

within the research came from the Košice and Prešov higher regions. Slovak districts with 

the highest identified number of victims include Michalovce (Veľké Kapušany), Košice – 

okolie, Snina, Sabinov, Levoča, and Lučenec. 

 

4.2 Forced labor – Recruitment and process of exploitation  

The most frequent phenomena belonging to the criminal offence of human 

trafficking among the Roma in the analysed regions are the crimes committed for the 

purposes of forced labour. According to the results of research, at least 103 persons became 

potential and identified victims of human trafficking (not including estimates of respondents) 

in the last 6 years; of those, 61 for the purposes of forced labour. Further, in a smaller scope, 

cases of THB for the purposes of sexual exploitation and forced begging occurred 

accompanied by various other fraudulent phenomena. Cases of THB for the purposes of 

forced labour were found in all analysed locations, irrespective of the size of location, district, 

or higher region.  

The victim of forced labour is usually a middle-aged father of children, with previous 

experience with work, usually as a construction worker, with enough strength and looking for 

work to support his family but unable to find it in his home location in Slovakia in the long 

run. As he has no stable work, he sometimes performs various short-term works in the 

neighbourhood, usually illegally. He is therefore very easy to attract to labour exploitation. 
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okolie, Snina, Sabinov, Levoča, and Lučenec. 

 

4.2 Forced labor – Recruitment and process of exploitation  

The most frequent phenomena belonging to the criminal offence of human 

trafficking among the Roma in the analysed regions are the crimes committed for the 

purposes of forced labour. According to the results of research, at least 103 persons became 

potential and identified victims of human trafficking (not including estimates of respondents) 

in the last 6 years; of those, 61 for the purposes of forced labour. Further, in a smaller scope, 

cases of THB for the purposes of sexual exploitation and forced begging occurred 

accompanied by various other fraudulent phenomena. Cases of THB for the purposes of 

forced labour were found in all analysed locations, irrespective of the size of location, district, 

or higher region.  

The victim of forced labour is usually a middle-aged father of children, with previous 

experience with work, usually as a construction worker, with enough strength and looking for 

work to support his family but unable to find it in his home location in Slovakia in the long 

run. As he has no stable work, he sometimes performs various short-term works in the 

neighbourhood, usually illegally. He is therefore very easy to attract to labour exploitation. 

Before travelling, the offender underlines several times that it is necessary to take all 

personal documents, including birth certificates of children. Already before departure, the 

victim receives promises of large monetary gain from remuneration for work he will perform, 

and promises of further increase of income by receiving social benefits in parallel. In 

numerous cases, the victims are abused in the destination country not only for forced labour, 

but they also become victims of various fraudulent side phenomena, i.e. the victim is abused 

several times. Mostly, personal documents of the victim are abused for the purposes of 

receiving social benefits. The offender abuses personal data and signatures of the unaware 

victim already from the beginning. These enable the offender to open personal bank accounts 

in the name of the victim and to direct social benefit money sent by the British state thereto. 

Thus, the offender commits the criminal offence of fraud. In recent years, these are the frauds 

that are getting more and more popular as jobs in the United Kingdom get sparse. 

The most frequent method used by recruiters to attract victims from excluded Roma locations 

for forced labour is personal contact. Only rarely are victims attracted by media channels or 

by a labour agency. Direct oral contact, most frequently in a public space, and trustworthy 

behaviour are used by recruiters to attract victims to exploit them subsequently. The most 

popular location of recruitment of Roma victims are public locations in streets close to or 

directly in a Roma location. 

 

4.3 Forced labor – Identification 

According to the data obtained from the research, we can state that identifying 

victims from socially excluded locations is done exclusively with assistance of other 

persons. In most cases, victims do not want to talk about what happened at the beginning 

and often fail even to realize that they were a victim of trafficking. The persons who contact 

and identify the victim are usually family members of the victim and subsequently people 

active in local self-administration.  

According to the collected data from the research, the most important part of identification 

is the increased attention and building of awareness of THB cases at the side of 

representatives of local state administration bodies and organizations that may get into 

contact with potential victims of THB during their work. Currently, the awareness of the 

THB phenomenon is still insufficient at a local level. At the same time, one can see the low 

level of contact of local entities to inhabitants especially of excluded locations, also 

influencing the success of identification of potential THB victims. 
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In most analysed cases, the victim understands and is aware of being cheated, however, is 

unaware of their rights that were violated and other legal consequences. This is why it is 

unavoidable for the victims and their families to be institutionally supported by national and 

local entities in such cases. However, the results of the research imply that the information 

and identification from the side of local entities is insufficient. Generally, one could 

summarize that the numbers of identified persons are directly proportional to the active 

relationship between representatives of local institutions and the inhabitants of the Roma 

social excluded location. 

 

4.4 Forced labor – Prevention 

According to the respondents of the research, the target group – Roma from socially 

excluded locations – perceive most of information by television. Television series are 

particularly popular. Therefore, the respondents recommend use as many visual channels as 

possible to provide information about THB risks, including television spots, films and series 

for the Roma target group, ideally in the form of emotional stories. On the contrary, 

promotion materials such as leaflets and posters are, according to most respondents, an 

unsuitable communication means for direct intermediation of preventive information to the 

target group as most of Roma from the socially excluded environment are unable to perceive 

information in this manner. According to the respondents, the reason is in little interest in 

written text. On the other hand, leaflets and various support materials for prevention can serve 

as a suitable communication means for workers in locations where they meet potential victims 

and important information can be provided verbally using the said materials. This is why we 

found that in the creation of printed materials for THB prevention, it is necessary to focus on 

the target group of representatives of local institutions (mostly social workers) and to adapt 

the contents thereto. Especially for professions such as field social workers, specialized 

officers, and teachers who meet potential victims in their everyday work, it is necessary to 

create various manuals and support cards with indicators especially for these professional 

groups, adopted to their work activities with the target group. 

Oral communication is another important method of dissemination of prevention 

among persons from the THB endangered group. Respondents underline individual approach 

when explaining the risks of THB to this group. It is very important to build trust between the 

target group and the person providing information for prevention and trying to draw the 

attention of those endangered by THB to the potential risks of travelling to abroad. That 
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According to the respondents of the research, the target group – Roma from socially 

excluded locations – perceive most of information by television. Television series are 

particularly popular. Therefore, the respondents recommend use as many visual channels as 

possible to provide information about THB risks, including television spots, films and series 

for the Roma target group, ideally in the form of emotional stories. On the contrary, 

promotion materials such as leaflets and posters are, according to most respondents, an 

unsuitable communication means for direct intermediation of preventive information to the 

target group as most of Roma from the socially excluded environment are unable to perceive 

information in this manner. According to the respondents, the reason is in little interest in 

written text. On the other hand, leaflets and various support materials for prevention can serve 

as a suitable communication means for workers in locations where they meet potential victims 

and important information can be provided verbally using the said materials. This is why we 

found that in the creation of printed materials for THB prevention, it is necessary to focus on 

the target group of representatives of local institutions (mostly social workers) and to adapt 

the contents thereto. Especially for professions such as field social workers, specialized 

officers, and teachers who meet potential victims in their everyday work, it is necessary to 

create various manuals and support cards with indicators especially for these professional 

groups, adopted to their work activities with the target group. 

Oral communication is another important method of dissemination of prevention 

among persons from the THB endangered group. Respondents underline individual approach 

when explaining the risks of THB to this group. It is very important to build trust between the 

target group and the person providing information for prevention and trying to draw the 

attention of those endangered by THB to the potential risks of travelling to abroad. That 

implies that efficient prevention occurs when the target group has a long-term relationship 

with the person warning them about THB risks. Potential victims are also alerted about risks 

in cases when they communicate, prior to the trip, with the so-called leader of the community, 

a person coming from the same Roma location and having sufficient information on who 

intends to go where for work. On the basis of regular communication with entities from local 

institutions, he is able to assess potential risks better and to provide the information to a 

potential victim. 

5. Conclusion 

Of all of the countries of the Western Europe, the United Kingdom is the most 

frequent destination for the Slovak Roma migrants (especially the continental part in the 

central part of England).  

The most frequent method used by recruiters to attract potential victims from excluded Roma 

locations is personal contact.  

The most frequent phenomena belonging to the criminal offence of human trafficking among 

the Roma in all analysed regions are the crimes committed for the purposes of forced labour. 

The most frequent motive persuading the potential victim to travel to abroad with the 

recruiter is the vision of work in combination with receiving social benefits in the destination 

country.  

Potential victims of THB are mostly lower middle-aged men between 25 and 35 years of age, 

usually married and with children. Identification of victims from socially excluded locations 

is done purely by other persons. 

The number of identified persons is directly proportionate to the active relation between 

representatives of local institutions and inhabitants of the Roma location.Trust-based relations 

between individual local actors, as well as the endangered group, on the basis of findings, 

increase the chances of discovering and identification of THB victims. 

According to the respondents of the research, the target group – Roma from excluded 

locations – perceive most of information by television. 

According to most respondents, promotion materials such as leaflets and posters are an 

unsuitable communication means for direct intermediation of preventive information to the 

target group. 

Oral communication, personal meetings, and media are important methods of dissemination 

of prevention among persons from the THB-endangered group. 
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Abstract

The aim of this research is to determine 21st century’s formal and contextual design 
solutions with the guidance of graphic design principles by analyzing design products.
Twenty-nine times nominated and six times winner for the international worldwide music 
awards Pj Harvey’s eight alternative rock studio album covers have chosen; Dry (1992), Rid 
of Me (1993), To Bring You My Love (1995), Is this Desire?(1998), Stories from the City, 
Stories from the Sea (2000), Uh Huh Her (2004), White Chalk (2007), Let England Shake 
(2011).Graphic design as a design discipline in special means determining the formals of a 2d 
before production process according to the context. Album covers are one of the many 
graphic design products of 21st century. With the help of an album cover the artist reflects an 
audial expression visually. For a successful visualization some graphic design principles 
should have been considered by the designers. Design principles are the guides of organizing 
elements like visuals, typography and color .In this research five design principles are looked 
for; unity/harmony, balance, hierarchy, scale/proportion, dominance/emphasis and, similarity 
and contrast. On Pj Harvey’s album covers it is determined that every five of these principles 
were considered by the graphic designer during the design process as outlined.

Keywords: Graphic Design, Album Cover, Visual, Design Principles, Typography
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1. Introduction

Formal and functional features determination process called the design made before 

the production process of a product. Like many production items printed 2d materials are one 

of a many design fields and it’s called graphic design. With an extended meaning today 

graphic designer organizes the artistic elements under the consideration of design principles

according to the context. The aim of this research is to determine 21st century’s formal and 

contextual design solutions with the guidance of graphic design principles by analyzing 

design products. Album covers are one of the many graphic design products of 21st century. 

With the help of an album cover the artist reflects an audio expression visually. For a 

successful visualization some graphic design principles should have been considered by the 

designers. In this research six design principles are looked for organizing visuals, typography 

-the art, design and technique of writing- and color; unity/harmony, balance, hierarchy, 

scale/proportion, dominance/emphasis and, similarity and contrast. 

1969 born Polly Jean Harvey is an English musician, singer-songwriter, composer, 

writer and poet. Twenty-nine times nominated and six times winner for the international 

worldwide music awards Pj Harvey’s eight alternative rock studio album covers have chosen; 

Dry (1992), Rid of Me (1993), Is this Desire?(1998), Stories from the City, Stories from the 

Sea (2000), Uh Huh Her (2004), To Bring You My Love (2007), White Chalk (2007), Let 

England Shake (2011). Pj Harvey has received the 2001 and 2011 Mercury Prize for Stories 

from the City, Stories from the Sea and Let England Shake respectively -the only artist to have 

been awarded the prize twice- eight BRIT Award nominations, six Grammy 

Award nominations and two further Mercury Prize nominations. Rolling Stone awarded her 

1992's Best New Artist and Best Singer Songwriter and 1995's Artist of the Year, and listed 

Rid of Me, To Bring You My Love and Stories from the City, Stories from the Sea on its 500 

Greatest Albums of All Time list. In 2011, she was awarded for Outstanding Contribution To 

Music at the NME -New Musical Express- Awards. In June 2013, she was awarded an MBE –

Most Excellent Order of the British Empire- for services to music and became a female knight 

Dame.

2. Album Covers As A Graphic Design Product

As a graphic design product album covers are the packages of music. These packages 

both protect and visualize musical expression. The genre of music and the expression of the 
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1969 born Polly Jean Harvey is an English musician, singer-songwriter, composer, 

writer and poet. Twenty-nine times nominated and six times winner for the international 

worldwide music awards Pj Harvey’s eight alternative rock studio album covers have chosen; 

Dry (1992), Rid of Me (1993), Is this Desire?(1998), Stories from the City, Stories from the 

Sea (2000), Uh Huh Her (2004), To Bring You My Love (2007), White Chalk (2007), Let 

England Shake (2011). Pj Harvey has received the 2001 and 2011 Mercury Prize for Stories 

from the City, Stories from the Sea and Let England Shake respectively -the only artist to have 

been awarded the prize twice- eight BRIT Award nominations, six Grammy 

Award nominations and two further Mercury Prize nominations. Rolling Stone awarded her 

1992's Best New Artist and Best Singer Songwriter and 1995's Artist of the Year, and listed 

Rid of Me, To Bring You My Love and Stories from the City, Stories from the Sea on its 500 

Greatest Albums of All Time list. In 2011, she was awarded for Outstanding Contribution To 

Music at the NME -New Musical Express- Awards. In June 2013, she was awarded an MBE –

Most Excellent Order of the British Empire- for services to music and became a female knight 

Dame.

2. Album Covers As A Graphic Design Product

As a graphic design product album covers are the packages of music. These packages 

both protect and visualize musical expression. The genre of music and the expression of the 

musicians show itself on these covers by using visuals and typographic combinations which 

are the elements of graphic design. On these album covers forms fallow functions. 

On the turning points to new millennium a new version of vinyl records -analog sound 

storage medium- invented as CD audio (compact disc) –digital optical disc data storage- and

developed for data storage of different types. With higher capability in smaller size 12 cm 

diameter and again circular shape it is called compact disc. Industrial design world created a 

few ergonomic and regular shaped packages for these CDs; a square for music and movies, a 

circle for rewritable and a novel like rectangle for movies.

In order to access the data easily there is an accepted organization. Every time there is 

a booklet in front, pictures and lyrics in and the name of the performer and the album name

only on and the two sides. At the back there is a list of the songs/compositions and other 

details like recording company name, logo, barcode…etc. In this research only the 11 to 12 

cm front covers of the booklets are analyzing because all sides designed in unity and it is the 

main and the most important part.

2.1 Analysis of Pj Harvey Album Covers

2.1.1 Dry (1992)

Figure 1 Dry Album Cover

Source: Author’s Collection

1992 released studio album cover Dry has two verbal written as small as can be red on 

the darkest ground as white figures. They are contrasting the most as size and color. A blurred 

and unusual cropped photograph has been chosen for its attraction. When the viewer divide 
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the surface into two halves downwards can find out that the two halves are balanced 

asymmetrically by using full and empty spaces. While on the right hand side it is seen a part 

of a face in huge scale, on the left had side it is seen a small size writing on a black space 

aligned to the mouth like a speech bubble announcing that “she” is the singer itself. Words are 

dividing the surface in two horizontally at the golden section of “the” rectangle. All the colors 

seen are in between the boundaries of the two contrast red and green, and neutrals like grey, 

black and white. As a typographic element a very plain and simple sans serif modern font has 

been chosen again contrasting with the curved and blurred outlines of the facial planes. The 

areal proportions of the face and the black space around have also 1/3 proportion which again 

attractive inequality.

2.1.2 Rid of Me (1993)

Figure 2 Rid of Me Album Cover

Source: Author’s Collection

1993 released studio album “Rid of Me” has a black and white color scheme which is 

neutral colors harmony. The typographic elements are small as they can in order to contrast 

with the visual. An odd portrait of Harvey naked in front of a textured wall is the scene. 

Human skin texture and material is contrasting with the wall’s grey grain behind. Very light 

wall’s grey contrasting with the black letters too. Flying hairs of Harvey energized the 

symmetric setup of the portrait on the plain wall. Only light grey tiles and their edges 

tranquilized the movement and make the scene well organized. There is huge proportion 

contrast and it is the golden ratio. It is unequal and very contrast in order to take attraction. 
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1993 released studio album “Rid of Me” has a black and white color scheme which is 

neutral colors harmony. The typographic elements are small as they can in order to contrast 

with the visual. An odd portrait of Harvey naked in front of a textured wall is the scene. 

Human skin texture and material is contrasting with the wall’s grey grain behind. Very light 

wall’s grey contrasting with the black letters too. Flying hairs of Harvey energized the 

symmetric setup of the portrait on the plain wall. Only light grey tiles and their edges 

tranquilized the movement and make the scene well organized. There is huge proportion 

contrast and it is the golden ratio. It is unequal and very contrast in order to take attraction. 

2.1.3 To Bring You My Love (1995)

Figure 3 To Bring You My Love Album Cover

Source: Author’s Collection

1995 released studio album “To Bring You My Love” cover photograph has two 

contrasting colors turquoise and bright red to form a contrasting color harmony. In order to

emphasize the woman figure she has the bright red on, as a dress in flames and as a lipstick on 

her lips. A floating figure on turquoise water is the theme. The asymmetrical balance 

established with the red dress and black floating hair as strong as the red dress. Because a

graceful young woman is seen a graceful font for the name of the album and the musician has 

been chosen. To make the figure and the scene glorious the smallest size has the typography. 

The visual features of the font and the figure are similar as curves and proportion. Lying 

figure balanced with a blurred air effect on the upper part of the rectangle and the dark grey 

typography.

2.1.4 Is This Desire? (1998)

1998 released studio album “Is This Desire?” has a black and white color scheme 

which is a neutral harmony. The typography is making a contrast with the rest of the surface 

in size, color and position. But this time the name of the musician and album separated in size 

and position. On the black and white photo a double effect irritates the viewer. The 

symmetrical balance formed full and empty spaces. And has a tonal richness with million 

tones of grey. The figural duality made the scenery timeless and dynamic at the same time. 

While the name of the musician still small and plain. The name of the album is bigger, fast, 

loud and written by directly. The figure is communicating with the viewer. Because the eye 
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scans the rectangle from top left corner and after scanning line by line like reading leaves the 

surface from bottom right. Placing the typographic elements at these two places isn’t 

accidental. Eye also fallow the skinny arms and feels a movement and dynamism because of 

changing point of views.

Figure 4 Is This Desire? Album Cover

Source: Author’s Collection

2.1.5 Stories from the City, Stories from the Sea (2000)

Figure 5 Stories from the City, Stories from the Sea Album Cover

Source: Author’s Collection

2000 released studio album “Stories from the City, Stories from the Sea” has bright 

colors balanced with wide black areas. On a city street’s grey space positioned typography as 

small in size. Because of the size it should have the highest contrasting tone which is white. A 
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2.1.5 Stories from the City, Stories from the Sea (2000)

Figure 5 Stories from the City, Stories from the Sea Album Cover

Source: Author’s Collection

2000 released studio album “Stories from the City, Stories from the Sea” has bright 

colors balanced with wide black areas. On a city street’s grey space positioned typography as 

small in size. Because of the size it should have the highest contrasting tone which is white. A 

plain modern font has chosen. Dynamic effect has the photo and the framing of a behind 

looking figure in between a fast walk in a big city. 

2.1.6 Uh Huh Her (2004)

2004 released studio album “Uh Huh Her” cover has only neutrals as colors 

contrasting with black areas. Positive and negative areas divides surface into areas. Viewer 

failed to understand which is front which is back. Size contrasts, tonal contrasts and the free 

style typography makes the cover as dynamic as it can be. The handwriting and hand drawing 

letters are floating on a dark space and differentiates the musician and the name of the album. 

Figure 6 Uh Huh Her Album Cover

Source: Author’s Collection

 

2.1.7 White Chalk (2007)

Figure 7 White Chalk Album Cover

Source: Author’s Collection
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2007 released studio album “White Chalk” has its romantic and timeless style on the 

white dressed Pj on its cover sitting directly and calm. Neutral color harmony it has. The semi 

angled light and slight shadow again asymmetrically balanced with the typographic elements. 

Forming a unity as color the dressed figure and typography are contrasting with the dark 

ground and by their sizes. Plain modern font suites the plain ground and contrasting curly hair 

and flounces of the dress.

2.1.8 Let England Shake (2011)

Figure 8 Let England Shake Album Cover

Source: Author’s Collection

 

 2011 released studio album “Let England Shake” has a very contrasting design attitude by

letting out the Pj figure. Have only two neutrals – black and white- it is still contrasting. On a white 

space black birds made a black fog. By putting the white typography on this black fog turned this into 

a black hole deepens into far away. A huge size contrast between the name of the musician and its 

position makes the illustration leading role. A very plain font makes contrast with the birds and the 

tone and the thickness makes it readable. 

3. Conclusion

On Pj Harvey’s album covers it is determined that every six of these principles were 

considered by the graphic designer during the design process as outlined above. All covers 

have a color scheme in harmony. These schemes consists more neutrals less pure colors; 

because she is doing alternative rock music protesting the mainstream rock which is also 

protesting. Neutral and dark pale visuals have negative effects on the viewer unlike bright 
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 2011 released studio album “Let England Shake” has a very contrasting design attitude by

letting out the Pj figure. Have only two neutrals – black and white- it is still contrasting. On a white 

space black birds made a black fog. By putting the white typography on this black fog turned this into 

a black hole deepens into far away. A huge size contrast between the name of the musician and its 

position makes the illustration leading role. A very plain font makes contrast with the birds and the 

tone and the thickness makes it readable. 

3. Conclusion

On Pj Harvey’s album covers it is determined that every six of these principles were 

considered by the graphic designer during the design process as outlined above. All covers 

have a color scheme in harmony. These schemes consists more neutrals less pure colors; 

because she is doing alternative rock music protesting the mainstream rock which is also 

protesting. Neutral and dark pale visuals have negative effects on the viewer unlike bright 

saturated colors. All covers designed in united manner like this. Covers balanced 

asymmetrically by using full and empty spaces. Visually asymmetrical balance has an unrest

effect on the viewer which is symmetric with the unrest life of the musician. Using 

typography in very tiny sizes is something unusual. This unusual attitude towards these words 

put emphasis on them. From old to newer the figure emphasis decreased; typography

increased as scale and form. Only “White Chalk” doesn’t suite to this order. This album is 

unexpectedly different as style of instruments and vocals. Again from older to newer divine 

proportion turned into equality and centralized on “White Chalk” also. Contrasts in color, 

size, form and positioning have been used the most because the genre of music Pj Harvey is 

doing. Every contrast has high stress in it. On every cover except “Let England Shake” is her 

odd photo looking directly on the viewer. On the “Let England Shake” this time she became 

the object and the subject, the proposer and the doer at the same time. This time acting is 

emphasizing. Every cover there are references to the musicians self and the world inside her 

again because she is an expressive one. As a conclusion of these factors it can be said that all

covers are relevant as form and context. 

References 

[1] ARNHEIM, R. Art and Visual Perception. U.S.A.: University of California Press, 1974.

[2]   ARNOLD, G. Liz Phair’s Exile in Guyville. U.S.A.: Bloomsbury Publishing, 2014.

[3] ARNTSON, A.E. Graphic Design Basics. New York: Harcourt Brace College 

Publishing, 1988.

[4] BAINES, P., HASLAM, A. Type & Typography. Hong Kong: Laurence King 

Publishing, 2002.

[5] BIRREN, F. Color & Human Response. New York: Van Nostrand Reinhold Company, 

1978.

[6]   BLANDFORD, J.R. PJ Harvey: Siren Rising. London: Omnibus Press, 2009.

[7] BOWERS, J. Introduction to Two–Dimensional Design: Understanding Form and 

Function. Canada: John Wiley & Sons, 1999.

[8] EVANS, P., THOMAS, M. Exploring the Elements of Design. U.S.A.: Delmar 

Learning, 2004.

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



64

[9] FISHEL, C. Design Secrets: Packaging. Massachusetts: Rockport Publishers, 2005.

[10] GRONOW, P., SAUNIO, I. International History of the Recording Industry. England: 

Biddles Ltd, Guildford and King’s Lynn, 1998.

[11] ITTEN, J. Kunst der Farbe. Germany: Ravensburger Buchverlag Otto Meier GmbH, 

1987.

[12] KÖHLER, W. Gestalt Psychology. New York: Liveright, 1992.

[13] LIDWELL, W., HOLDEN, K., BUTLER, J. Universal Principles of Design. China: 

Rockport Publishers, Inc., 2003.

[14] OSBORNE, R. Vinyl: A History of the Analog Record. England: Ashgate Publishing 

Limited, 2012

[15] REYNOLDS, S. The Sex Revolts: Gender, Rebellion and Rock ’n’ Roll. U.S.A.: Harvard 

University Press, 1996.

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



65

[9] FISHEL, C. Design Secrets: Packaging. Massachusetts: Rockport Publishers, 2005.

[10] GRONOW, P., SAUNIO, I. International History of the Recording Industry. England: 

Biddles Ltd, Guildford and King’s Lynn, 1998.

[11] ITTEN, J. Kunst der Farbe. Germany: Ravensburger Buchverlag Otto Meier GmbH, 

1987.

[12] KÖHLER, W. Gestalt Psychology. New York: Liveright, 1992.

[13] LIDWELL, W., HOLDEN, K., BUTLER, J. Universal Principles of Design. China: 

Rockport Publishers, Inc., 2003.

[14] OSBORNE, R. Vinyl: A History of the Analog Record. England: Ashgate Publishing 

Limited, 2012

[15] REYNOLDS, S. The Sex Revolts: Gender, Rebellion and Rock ’n’ Roll. U.S.A.: Harvard 

University Press, 1996.

THE PROBLEM OF IDEOLOGY: CLASS AND RACE   

                POLITICS IN STICKS AND BONES 
                             Yasemin Güniz Sertel                                                      
                                                 Istanbul University 
                                                 Faculty of Letters 
                       The Department of American Culture and Literarture 
                                   Ordu cad. No:196 Laleli/İstanbul 
                                                       34134   
                                                       Turkey 
                                             ygunizk@hotmail.com 
                                             02124400000- 15890 
                                                          

                                                    Abstract 
This study aims to depict the inability of a traumatized Vietnam War veteran David in his 
attempts to adapt himself into his former life, family and especially to the cultural and social 
ideologies of his homeland upon his return to American society in his changed consciousness. 
On the other hand, his family, the Nelsons, which becomes a microcosm of American society 
has also difficulties in embracing this physically and mentally changed man since he has 
become a threat to the safe grounds of their happy American family ideology. This study 
attempts to explore how and why David becomes a threat for his family and society from the 
political aspect. ‘The politics of race’ and ‘the politics of class’ will formulate the 
interpretations of the play as two major modes of political reading. 
 

Keywords: Political reading, Politics of race, Vietnam syndrome, social ideology, colonizer-
colonized relationship  
 
 

 
 
 

              David Rabe‟s play Sticks and Bones depicts the encounter between David, the 

protagonist who returns home from the Vietnam War as a blinded and traumatized veteran, 

and his family, the Nelsons who represent the happy middle-class American family. In 

general, the play is not about the experiences of David in Vietnam; the focus being mainly on 

his inability to adapt himself to the ideology of American society on his return. On the other 

hand, the Nelson family also has qualms about accepting David with his physical and spiritual 

deformities into the happy family frame as a former member since he threatens the safe bases 

of the happy American family ideology with his behaviors and his new consciousness.  

Hence, following his homecoming David gets detached from the family as a figure 
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emotionally maimed with self-hatred, loneliness and cynicism. By making use of the politics 

of race and the politics of class, this study explores the influences and the consequences of 

David‟s return on the lives of both his family and himself in his new identity.  

              Sticks and Bones is a play in two acts with no scene divisions. The setting of the play 

is the living-room and the upstairs bedrooms of the Nelson family. When the play opens, in 

all appearance a peaceful mood pervades. A phone call comes announcing the return of David 

who had been fighting in Vietnam. When David does arrive, the family first note that 

“something is wrong”1 with him and next they are shocked to see him blinded. On his part 

David too experiences some unease, feeling that “the air is wrong, the smell and sound… all 

wrong.” (1: 132) Although at first, both sides try to understand each other, their endeavors are 

inconclusive. With his changed consciousness David tries to have his family regard reality 

with fresh eyes, but this „blindfolded stranger‟ only disturbs and bores them with his 

nonsensical diatribe. As the play progresses, the reader/audience learns that David has had a 

relationship with a Vietnamese girl named Zung who is left behind – probably with child or a 

baby. As David is tormented by a guilty conscience, the ghostly image of Zung follows him 

everywhere. David demands his family to see it and accept the presence of Zung in the house 

and, when she eventually materializes, Ozzie with his racist odium does not hesitate to 

strangle her. After the killing of Zung, David is also induced to commit suicide and only then 

the former status quo of the family is restored.  

            In his Author’s Note, David Rabe elucidates the point with the following comment: 

“In any society there is an image of how the perfectly happy family should appear. It is this 

image that the people in this play wish to preserve above all else”.2  As understood from the 

playwright‟s words, the play takes the reader/audience to the dream world of a well-off, 

healthy middle-class American family. Even the setting depicts this archetypal image in its 

modern decoration. In the play, this bright image is enhanced by the symbolic names of the 

parents; Ozzie and Harriet Nelson; names emblematic of the ideal American family of the 

1950s in the world of entertainment and fantasy, “consciously modeled, by Rabe, on along-

running radio and television situation comedy, „The Adventures of Ozzie and Harriet‟.” 3 

Thus the Nelsons, replicating the popular TV models in the eyes of the audience, assume the 

same emblematic function of the ideal middle class American family: success oriented, and 

imbued with wealth and energy; in brief, the living image of the American Dream. However, 
                                                 
1 Rabe, David: Sticks and Bones: Two Plays by David Rabe, The Viking Pres, NewYork, 1979, p. 132 ( all the 
qutations taken from the play belong to this edition) 
2 Rabe, David: Sticks and Bones: Two Plays by David Rabe, The Viking Pres, NewYork, 1979, p 225. 
3 Bigsby, C. W. E.: Modern American Drma, 1945-1990, Cambridge University Pres, NewYork, 1992, p.257.  
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everywhere. David demands his family to see it and accept the presence of Zung in the house 

and, when she eventually materializes, Ozzie with his racist odium does not hesitate to 

strangle her. After the killing of Zung, David is also induced to commit suicide and only then 

the former status quo of the family is restored.  

            In his Author’s Note, David Rabe elucidates the point with the following comment: 

“In any society there is an image of how the perfectly happy family should appear. It is this 

image that the people in this play wish to preserve above all else”.2  As understood from the 

playwright‟s words, the play takes the reader/audience to the dream world of a well-off, 

healthy middle-class American family. Even the setting depicts this archetypal image in its 

modern decoration. In the play, this bright image is enhanced by the symbolic names of the 

parents; Ozzie and Harriet Nelson; names emblematic of the ideal American family of the 

1950s in the world of entertainment and fantasy, “consciously modeled, by Rabe, on along-

running radio and television situation comedy, „The Adventures of Ozzie and Harriet‟.” 3 

Thus the Nelsons, replicating the popular TV models in the eyes of the audience, assume the 

same emblematic function of the ideal middle class American family: success oriented, and 

imbued with wealth and energy; in brief, the living image of the American Dream. However, 
                                                 
1 Rabe, David: Sticks and Bones: Two Plays by David Rabe, The Viking Pres, NewYork, 1979, p. 132 ( all the 
qutations taken from the play belong to this edition) 
2 Rabe, David: Sticks and Bones: Two Plays by David Rabe, The Viking Pres, NewYork, 1979, p 225. 
3 Bigsby, C. W. E.: Modern American Drma, 1945-1990, Cambridge University Pres, NewYork, 1992, p.257.  

this pleasant dream is shattered by the homecoming of the eldest son of the family David as a 

maimed veteran. Physically blinded and spiritually traumatized, David does not seem to fit in 

with the culturally approved image of the Nelson family. As it is, both David and the Nelsons 

experience great difficulties in understanding the values and standards of each other 

Undoubtedly, “the play tries to show the impossibility of adjustment of the traumatized 

American warriors to the fantasy world of the happy America. Having lived the horrors of 

reality, the Vietnam veterans could not adapt to the world of dreams America represented.”4 

No wonder, then, that David should lose his sense of belonging as soon as he enters the 

Nelson abode. He says, “You said „father‟, you said „home‟. I don‟t think so, It doesn‟t feel 

right” (1:128) However, it is also clear that that the Nelsons on their part are loath to readmit 

the disabled David into the family frame as a member. Because, besides being a threat, 

David‟s current position becomes a new criteria for judging and evaluating the long-accepted 

American standards and cultural norms. As a matter of fact, perhaps more than David‟s 

physical and mental condition as “somebody sick” (1:120), his re-entrance into the family 

with a changed consciousness shakes the safe grounds for the Nelson family, since David 

“brings the war home  in the form of a blinded and guilt-ridden veteran.”5 And this war brings 

forth the clash of disparate consciousnesses and ideologies. Hans Bertens suggests that  

“subjects cannot transcend their own time but live and work within the horizon of a culture 

constructed by ideology, by discourse.”6 From the very beginning, it is obvious that the 

Nelsons have a limited horizon encompassed by the ideology of the American Dream and its 

cultural discourse, and since they do not intend to cross the boundaries they live happy and 

contented within them. Marxism, we may recall, would explain the case as a 

misrepresentation of the world by ideology, whereby the subjects of a society live in a 

“collective delusion” since “ideology distorts reality in one way or another and falsely 

presents as natural and harmonious what is artificial and contradictory”. 7 In a similar vein, 

Marxist philosopher Althusser has interpreted ideology as “the imaginary relationship of 

individuals to their conditions of existence.” 8 And this illusory world would naturally present 

a “false consciousness”. In Sticks and Bones, David “sees his nightmares as reality” whereas 

                                                 
4 Tekinay, Aslı: Contemporary American Drama, 1960-2000, Boğaziçi Üniversitesi Matbaası, 2001, p.39.  
5 Berkowitz, Gerald M: American Drama of the Twentieth Century, Longman, London & NewYork, 1992, 
p.142. 
6 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 185  
7 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 85 
8 Althusser, Louis: Lenin and Philosophy and other Essays,, New Left Books, London, 1971, p.18. 
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the Nelsons “see their dreams as reality.”9 Accordingly, the Nelsons live under a false 

consciousness and their happy world bounded by a narrow horizon is a fantasy instead of 

reality. What is more, David too is invited to join this „collective delusion‟. As Harriet 

suggests, “We‟re a family, that‟s all - We‟ve had a little trouble – David, you‟ve got to stop… 

Just be happy and home like all the others – why can‟t you? (1:163)   

           Throughout Sticks and Bones, blindness remains a significant motif since the play is 

about literal and symbolic blindness. David is literally blind whereas the Nelson family – and 

thus the whole society they represent – is symbolically blind. However, this self-inflicted 

blindness comes enwrapped in deep irony, since its perpetrator - American society is 

“extremely content with its own blindness and desperately tries not to lose the bliss associated 

with that state, that ignorant state of bliss.”10 This society prefers to reject true vision. For 

sight, or true vision, would invariably lead to “knowledge – of the horrifying truth, of the 

harsh reality, and of everything that lies outside the merry fantasy world of peace.”11 Unlike 

sight and truth, blindness brings bliss and happiness to this American world of fantasy.  

  Another motif in the play seemingly contrary to the above is the validity of 

knowledge acquired through sight as a product of this same culture. Foucault defines 

knowledge in terms of discourse. According to him, “knowledge is the product of a certain 

discourse which has enabled it to be formulated [and] the discourse in question is powerful 

enough to make us believe that it is knowledge”. 12 Within the Nelson family – an epitome of 

American society – „blindness‟ and „false consciousness‟ are represented in their various 

aspects by different characters in varying degrees. Ozzie Nelson is the first and foremost 

representative of false consciousness accompanied by symbolic blindness. According to the 

dictates of cultural discourse, being a male member and a father, he is the head of the family, 

thus assuming responsibility and patriarchal authority over the Nelsons. In the play, a 

significant means for Ozzie to assert his so-called functional existence is to define himself in 

materialistic terms. Ozzie being a representative of the consumerist American society, it is not 

surprising to the reader/audience that Ozzie should define himself in materialist terms. It is 

also significant that Ozzie derives his authority and power from his property ownership, thus 

he makes an inventory of everything he owns with their prices. In a way, the abundance of his 

assets provides for him a means for quenching spiritual starvation. However, as the play 

progresses, it is not difficult for the reader/audience to realize the impoverished role of the 
                                                 
9Bigsby, C. W. E.: Modern American Drma, 1945-1990, Cambridge University Pres, NewYork, 1992, p.258.  
10 Tekinay, Aslı: Contemporary American Drama, 1960-2000, Boğaziçi Üniversitesi Matbaası, 2001, p.39.  
11 İbid., 39. 
12 Foucault qtd. in Hans Bertens: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 155. 
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9Bigsby, C. W. E.: Modern American Drma, 1945-1990, Cambridge University Pres, NewYork, 1992, p.258.  
10 Tekinay, Aslı: Contemporary American Drama, 1960-2000, Boğaziçi Üniversitesi Matbaası, 2001, p.39.  
11 İbid., 39. 
12 Foucault qtd. in Hans Bertens: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 155. 

father figure beneath his authoritative and strong appearance. His ideology has induced him to 

believe mistakenly that he is wealthy and powerful and hence, whole and real. Yet, as a victim 

of his false consciousness, he is no more than a helpless  nonentity. He has realized that 

nobody in the family takes him seriously or even really cares for him. As he mentions, “I 

fear… Because I know the time is close when I will be of no use to any of you any longer”.                             

(2:203) Therefore, far from holding to the stable and authoritative position of the patriarch in 

the family circle, he dwindles into the role of an insignificant and irresponsible weakling.               

              Another victim of the dominant discourse deployed to produce false consciousness 

within the Nelson family is the mother figure, Harriet Nelson. She strictly obeys the dictates 

of the false consciousness implanted in her by the dominant discourse. Therefore, she cannot 

develop her proper / subjective consciousness at all. One of the most significant reasons of 

Harriet‟s inability to construct a subjective consciousness is that she has to develop first a 

“subject position” in that society, which she never did or could not. Harriet‟s strict obedience 

of the dictates of her subject position, makes her “a concrete subject” which in its “ideology 

convinces us that we are whole and real, that we are the „concrete subjects‟ we want to be.” 13    

         Throughout the play, Harriet maintains her subject position by internalizing her gender 

role imposed on her by the cultural discourse. This gender role dictates her to be a perfect 

mother and wife within the boundaries of the private-service sphere. Therefore, in that limited 

sphere her role is to be the nourisher of the family. In order to experience wholeness, she 

devotedly takes care of her children and husband. She experiences self-gratification only by 

cooking and providing food for the family. Thus, throughout the play, she is rendered in the 

act of serving cakes, chocolate puns, ice cream and fruit juice. Even at the moments of crisis, 

she appears on stage with a tray full of various foodstuff. Although Harriet is aware of her 

subject position, the family members remind her of her place by constantly sending her to the 

kitchen even during the most important incidents. Yet, on another level, her cooking and 

serving food signify the spiritual hunger of both herself and her family. She tries to quench 

the spiritual cravings of her family with the rich foods she offers them. As a matter of fact, 

throughout Sticks and Bones, the role of Harriet as nourisher and healer achieves a grotesque 

turn within the patriarchal system of values. She has been rendered as a menial figure whose 

services are not appreciated, though they are essential for the maintenance of life. Despite all 

                                                 
13 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 87. 
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this however, Harriet is allowed to link up with the family‟s collective delusion by regarding 

herself as an indispensable member of the family.                

              The last member of the Nelson family who is another happy victim of the cultural 

ideology is the junior son, Rick. Since Rick experiences the collective delusion to a great 

extent, he is always unconsciously happy; “everything is all right”, and “there‟s no problem” 

for him. His only responsibility is to immortalize the happy moments of the family by taking 

photographs with his camera. Living in a world of delusion, he is disinterested in the events 

going around him and is incapable of comprehending the family problems. He even sees 

David as “healthy” whereas David is regarded as “somebody sick” by the other members. 

With his guitar in his hands he wanders around as a spiritual drifter. However, in spite of 

Rick‟s irresponsible attitudes and unconcern towards his family, he is the favorite son of 

Ozzie and Harriet since he is always contented, happy and joyful. He is an ideal figure to 

complete the blithe image of the family in their collective delusion. While Rick brings 

happiness to the family with his merry manners, David brings dilemmas, unhappiness, 

restlessness and distress. David firstly criticizes and then attacks the ideology of his parents, 

therefore, he becomes a threat to the well-being of the family.                

              When David returns home from Vietnam, at first the family happily welcome him 

and then expect from him to wipe away all his memories of Vietnam and resume his life 

course in his own culture where he had left it. For example, Harriet tells, “It must be so 

wonderful for you to be home. Just know that you‟re home and safe again. Nothing else; only 

that we‟re altogether, a family.” (1:141) As a matter of fact, the expectations of the family 

from David represent the way the dominant discourse monitors the actions of those 

individuals under its hegemony. And such an expectation defines the process of how “power 

works through discourses and, like ideology, gives the subject the impression that to comply 

with its dictates is the natural thing to do and thus a free, autonomous decision.”14 Yet, this 

situation can be accepted as another collective delusion of the society in question. However, 

David, during his absence from this society has been exempt from the impact of its ideology 

and, has developed a subjective consciousness in the course of his confrontation with another 

culture. With this new consciousness David is able to reject the old ideologies he was 

administered. As he says, “there were old voices inside me I had trusted all my life I didn‟t 

know I shouldn‟t hear them, and now I know that I was not awake but asleep”. (1:177)                 

                                                 
14 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 179.   
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14 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 179.   
 

              David begins to criticize the ideology of the society embodied in the life style of the 
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mentally blinded to reality. He tries to show them the big illusion they are living in and 
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              Besides the „politics of class‟ which accompanies the interpretation of Sticks and 

Bones up to this point, a „politics of race‟ can also be observed throughout the play centered 

on David‟s relationship with the Vietnamese girl, Zung. The invisible Zung who symbolizes 

the transformed consciousness and guilty conscience of David is the surreal element in the 

play. Zung as the representative identity of a minority group, a member of a different culture 

and an alien race can be accepted as „the Other‟. She is different and her difference is 

accepted as a potential threat to the Nelsons and their ideology. From this perspective, she is 

also the embodiment of “the emergent strain” in Raymond William‟s terms, the alternative 

view which mounts an immediate attack on the dominant culture. The social order and the 

ideology of the family are threatened when they realize David‟s inclination to and intentions 

                                                 
15 Williams, Raymond: „Base and Superstructure in Marxist Cultural Theory‟ in Kiernan Ryan (ed). New 

Historicism and Cultural Materialism: A Reader, Oxford University Press, New York, 1996, p. 22.      
16Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 186.      
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about Zung because, the probable unity of David with Zung would be inimical to the cultural 

ideology that used to inscribe the conventional institutions of marriage and family. Thus, both 

as an act of refusal and a defense mechanism, the racial hatred of the family members is 

directed towards Zung.              

              In Vietnam, the relationship between David as an American soldier and Zung as a 

native girl reminds the reader/audience of the relationship between “the colonizer” and “the 

colonized.” As already mentioned above, David has developed a new consciousness and 

constructed a new identity for himself during his stay and experiences in Vietnam. This 

changed self is structured partly under the influence of Zung; in other words, drawing on 

Lacan‟s views, his “identity is constructed in interaction with „others‟ and with „the Other‟.”17 

At this point, the inevitable experience between colonizer and colonized should be mentioned 

since “the identity of the colonizer [is] at least partly constructed through interaction with the 

colonized”. 18 From this perspective, Zung‟s power over David and his new consciousness 

and identity becomes an implacable influence. The influence or power of Zung over David 

can also be interpreted in the light of Frantz Fanon‟s observations about the relationship 

between the colonizer and the colonized. Fannon suggests that the native takes pride in 

demonstrating that “he has assimilated – that is mastered – the culture of the occupying 

power.”19 Yet, in this case the proud native is not a „he‟, but a „she.‟  In other words, if David 

stands as the representative of “occupying power,” Zung the she-native has clearly 

overpowered him.   

                 Another trope that may be relevant to the relationship between David and Zung is 

the concept  of “colonial hybridity” in which “the cultural interaction of colonizer and 

colonized leads to a fusion of cultural forms because it signals its „productivity‟, confirms the 

power of the colonial presence”.20 In the context of the play, an instance of colonial hybridity 

might be the possibility of a hybrid grandchild being born to the Nelson family. However, 

Harriet‟s reaction to this possibility reflects both her racist odium towards and also her fear of 

being conquered by the „Other‟:                              

Harriet: it is we who disappear, They don‟t change, and we are gone. It is 
our triumph, our whiteness. We disappear… They take us back and down if 
our children are theirs – it is not a mingling of blood, it is theft. (2:208-209)  
 

                                                 
17 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 207.  
18 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 207. 
19 Fanon qtd. in Hans Bertens: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 106. 
20 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 209.  
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17 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 207.  
18 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 207. 
19 Fanon qtd. in Hans Bertens: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 106. 
20 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 209.  

 

This possibility is the biggest threat to -or in Raymond Williams‟s terms the “pressure of the 

emergent strain” on - the dominant culture, and it can never be tolerated. In order to thwart 

this „loathsome‟ possibility, Zung is strangled to death and David is invited to commit suicide 

so as to wipe out all traces of this dire prospect. Thus, David kills himself with the whole-

hearted support of the Nelsons as in a family ritual. Following David‟s suicide, the 

preservation of ideology and the maintenance of order and harmony in the family are 

schematized by the playwright David Rabe in the Author’s Note in the following style: 

                             At the start, the family is happy and orderly, and then David comes home  
                             and he is unhappy. As the play progresses, he becomes happier and they  
                             become unhappier. Then, at the end, they are happy. 21       
 
As a matter of fact, this happiness or false illusion gained by the maintenance of the old order 

can be interpreted as a self-imposed imprisonment suffered by individuals since “in the 

modern world we, the citizens, are „the bearers‟ of our own figurative, mental, 

imprisonment.”22 In like manner, at the end of the play the Nelsons, after obliterating all the 

threats inimical to their ideal family image, are doomed to be imprisoned in their wrong 

ideology and remain mired in their false happiness. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
21 Rabe, David: Sticks and Bones: Two Plays by David Rabe, The Viking Pres, NewYork, 1979, p 226  
22 Bertens, Hans: Literary Theory – The Basics, Routledge, London& NewYork, 1995, p. 151.  
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Abstract 
 
 
In his study from 1958 Ralf Dahrendorf claimed that there is a simplified notion of the 
human individual in the foundations of sociological thinking, in which he/she is 
considered as unilaterally determined by social forces. Dahrendorf called this idea 
"homo sociologicus", and he linked it with the concept of social roles in the context of his 
period. This contribution proposes returning to the issues raised by Dahrendorf half a 
century ago with regard to developments in Sociology since. The basic question is 
whether approaches in which the human individual is subordinated to social order still 
dominate. Its purpose is to explore what image of the individual predominates in 
sociology at the beginning of the 21st century. 
 
 
Keywords:  sociolgical theory; social role; actor; action; structure 

 

 
1. Introduction 

In his book Homo Sociologicus, Ralf Dahrendorf said that there is a simplified 

notion of the human individual in the foundations of sociological thinking, in which 

                                                 
1 This article is an output of the project Homo Sociologicus Revisited  supported by the Czech science 
foundation (GACR, No. 15-14478S). 
2 The author gives thanks to Werner Binder, Miroslav Paulicek and Jakub Mlynar for for their comments. 
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he/she is considered as unilaterally determined by social forces. Dahrendorf’s study was  

first published in Kölner Zeitschrift für Soziologie und Sozialpsychologie (Vol. 10., No. 2, 

3) in 1958, and later as a monograph [10]. Since then, it has been re-published several 

times, translated into many languages and read and reflected on to this day [e.g. 41, 29]. 

In his work Dahrendorf asserts that at the very core of sociological thought is a simplified 

idea of human nature. In this idea, the human individual is seen merely as subject to 

social forces and unilaterally subordinate to the social order. To convey this idea, 

Dahrendorf coined the term „homo sociologicus“, and in the context of his era, he related 

it to the conception of social role. The central topic of Dahrendorf’s book is the theory of 

social roles and the consequences of its acceptance for the sociological insight on 

humanity.  

 In the project,  Homo Sociologicus Revisited, a team of sociologists from Faculty 

of Humanities of Charles University in Prague intends to revisit the issues formulated by 

Dahrendorf a half-century ago, and address them with regard to the more recent 

development of sociology. The project’s aims arise from the fact that in the past 50 years 

the sociological image of man has undergone certain shifts and changes. This has had an 

influence on the choice of research orientation, theoretical approaches and conceptual 

apparatus. New problems and issues have emerged. Apart from the notion of social role, 

there is the increasing importance of such conceptions as actor, agent, habitus, self, 

identity and individualization. The basic hypothesis of this research project is that, in 

spite of these changes, Dahrendorf’s idea of a simplified sociological understanding of 

the individual [10: 69-70] retains its importance and relevance. 

 

2. Individualism and Holism 

Today's situation in the field of sociological theory is rather complicated, and very 

confusing. This is largely because from its very beginning theoretical thinking in 

sociology was shaped by opinions arising from different starting points. As a result, 

certain theoretical dilemmas recur, including in contemporary efforts in sociological 

theory. One of these dilemmas is connected with the terms individualism and holism. 
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Norbert Elias's book, The Society of Individuals, constantly comes back to the 

problem that the author characterizes as a gap in Western thinking which has opened up 

between the individual and society and is not easy to bridge [18: 25]. There are two 

opposing parties of opinion: the proponents of one view claim that "Everything depends 

on the individual," while others believe that "Everything depends on society." The former 

argue that there are always particular individuals who decide what will and will not be 

done. The latter argue that what individuals do is always socially conditioned [18: 68]. 

 All our thinking is thus affected by antinomies. We have an idea of what we are as 

human individuals and also some idea of what society is, but these two images are not a 

very good fit. Nevertheless there is no doubt that individuals make up society and every 

society is a society of individuals [18: 15]. Although we suppose that the "gap" between 

the individual and society does not really exist, our way of thinking is influenced by this 

polarity, which constantly fissures. One of the issues that Elias focused on in his 

sociology is how to overcome this polarity of thought and bridge the long-standing 

metaphorical gap.  

The antinomies which Elias referred to, are associated with various terminological 

references in current theoretical literature. Jeffrey C. Alexander [1] distinguishes between 

individualistic and collectivist theories. Brian Fay in the book, Contemporary Philosophy 

of Social Sciences, puts in the mutual counter-position conceptual pair – atomism and 

holism. According to atomism, each individual represents a distinct unit of social life 

endowed with the ability to "control their own action on the basis of their beliefs and 

desires" [20: 45]. Atomists understand society as a collection of individuals and at the 

same time they consider that social units are transferable to the activities of the 

individuals who create them. Fay connects atomism with the strong belief in the 

"fundamental singularity of individuals", who are considered "as if what they are, were 

independent of their relations to other people" [20: 46]. He considers Thomas Hobbes to 

be the philosophical founder of atomism, while in the social sciences of the 20th century 

this position is strongly represented by Friedrich von Hayek, who argues that social 

phenomena cannot be understood other than through understanding the individual acts of 

individuals. In sociology the origins of such methodological individualism are associated 

with Max Weber.  
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The opposite of atomism is holism, which Fay characterizes as the doctrine 

according to which the characteristics of individuals are exclusively the function of their 

place in society or in a broad system of meanings [20: 67]. According to holism it is 

always necessary to take social units as the basis for social theory, rather than their 

individual members. Holism does not admit that it would be possible to reduce or transfer 

theories concerning social units to theories about individuals. A key figure of holism is 

Emile Durkheim; Fay considers structuralism (Levi-Strauss, Foucault, etc.) a more 

modern version of holism. 

This opposition that Fay describes has many aspects that can be expressed in 

terms of other, interrelated dualisms. Three of them are mentioned by Derek Layder in his 

book Understanding Social Theory [33: 3]: the dualisms of individual - society, micro - 

macro and action - structure.  The distinction individual - social, considered to be the 

oldest and also the most persistent dilemma of sociological thought, in principle 

corresponds with the opposition of atomism - holism, which Fay addresses. Layder points 

out that the problem of this dualism lies in the fact that individuals cannot be put into 

sharp opposition to society because many of the needs and motivations that influence 

human individuals are created by the social environment in which these people live. In 

other words, there is no society without the individuals who define it, and at the same 

time there are no individuals who exist outside the influence of society [33: 3]. 

Layder's list of three dualisms needs to be complemented by another, which 

reaches deep into the past as it has its roots in medieval scholastic philosophy. This is the 

opposition of nominalism and realism. In application to sociological thinking, the term 

realism expresses the assumption that entities labelled by aggregated terms, such as social 

class, organization, society or public opinion, exist in reality. By contrast, nominalism 

considers such terms as mere names which indicate intellectual constructs rather than 

things of independent real existence. According to nominalists there exist only specific 

individuals and their individual actions. The nominalistic position is traditionally 

associated with Weber; the realistic one with Durkheim. 

In terms of Weber's sociology all social phenomena, formations, and the entire 

social order, are human creations which consist of social relationships between acting 
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individuals that pursue their own goals and value orientations; they are series, or 

complexes, of the interconnected actions of human individuals.  

   Generally speaking, individualistic opinion attributes primacy to the subjective, 

sovereign, individual free will, applied in the actions of human individuals. The 

individualistic perspective brings a 'view from below' that sees the individual as an actor 

who creates social reality with his activities on the basis of how he understands the world 

affairs around him, how he interprets them and what meaning or significance he attributes 

to his actions. Society, social institutions, structures and systems, are something built (if 

need be constructed) from below, as a result of the interconnected actions of individuals, 

and thus the result of interpersonal interactions.  

Holism on the other hand is based on the philosophical assumption that the whole 

is more than the collection of its component parts. Therefore social reality cannot be 

explained by reference to individuals and their individual actions, but must be explained 

on the basis of its own principles. Émile Durkheim claims that the subjects of sociology 

are so-called social facts, whose primary feature is that they are supra-individual, external 

to the individual, and entering consciousness as something external, independent of the 

will. The second essential characteristic is that they are endowed with coercive power and 

are able to exercise social pressure for the individual to conform to [14: 36-37, 46].  

Durkheim sees society as a reality of a special kind which cannot simply be 

identified with the sum of its individual parts, because it has its own specific qualities that 

cannot be transferred to individuals. In relation to the individual it is the social or 

collective that is determining and that the individual submits to. Society has primacy over 

the individual in that it existed long before the individual and will be there long 

afterwards.  It is the whole that has the ability to force individuals to live and act in a 

certain way. In the holistic perspective individual actions are seen not as a result of the 

sovereign decision of the individual, but as a consequence of social (functional pressures) 

that society imposes on human individuals, which they obey.  

The history of the sociology of the 20th century shows that both lines of 

interpretation – individualistic and holistic – presented viable exploratory strategies that 

transformed themselves into many specific forms, in to a series of sociological schools 

and specializations. Through the individualistic approach we can encounter utilitarian 
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theories, based on the concept of homo oeconomicus (exchange theory, rational choice 

theory), but also interpretive sociology (in particular, phenomenological sociology). From 

holism on the other hand arise first and foremost structuralism, then functionalism and 

systems theory.  However alongside this, several exploratory approaches emerged in the 

20th century which viewed both these tendencies as one-sided and limited and attempted 

to overcome them by bridging or linking them. 

During the 20th century there were other theorists who attempted to overcome the 

antinomy of individualism and holism. First of all, there was Talcott Parsons, who, in his 

work The Structure of Social Action, tried to interconnect the ideas of Weber and 

Durkheim [42]. Later, there was Norbert Elias [17], Peter L. Berger and Thomas 

Luckmann [7], Jürgen Habermas [23], Pierre Bourdie [9], Anthony Giddens [22], Roy 

Bhaskar [8], Margaret Archer [4], Bruno Latour [32], and many others. In principle it is 

possible to distinguish in this effort two basic strategies. The first is based on postulating 

some ''third'' that is placed as a bolt between the individual and society to connect both 

poles. The second is led by the effort to bring together   both poles – individual and 

collective – and put them into a single explanatory framework, so that in the explanation 

of social events these perspectives are alternated. Both strategies are not too different 

from each other; on the contrary they are complementary and have various points of 

contact. 

The origins of the first strategy can be traced back to Georg Simmel, whose 

conception of sociology can be interpreted as a response to the dispute between 

sociological nominalism and realism [28: 357].  Extreme nominalism is the claim that 

only human individuals really exist, not society. Realism – on the contrary – not only 

ascribes objective existence to society and other social wholes, but in addition has a 

tendency to put society above the individual. Simmel's definition of sociology tries to 

take a specific position that avoids the extremes. Simmel stands apart from nominalism, 

emphasizing the primacy of sociability over individuality, and moreover admits that 

interactions between individuals result in specific social qualities that are not original to 

the acting persons. However, at the same time he distances himself from realism, from 

the substantialist concept of social reality, and emphasizes its processual character. 

Society, according to Simmel, does not exist as a substance, but always as a interaction 
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between individuals [45: 27]. Simmel believes that society exists only because it is 

moment by moment re-created by the interaction of people and their mutual interaction, 

in which various forms of interpersonal association are lastingly formed, reproduced, but 

also abolished. Simmel highlights this as the third and the most important social 

phenomenon and refers to it as Wechselwirkung. 

A typical example of the second approach is Anthony Giddens and his theory of 

structuration, in which the individual pole is represented by the term action, and the 

social pole by the name structure [22]. Giddens's theory is based on a duality theorem of 

action and structure, which states that structures are the product of human action, but, 

once formed, they represent a tool for other human actions; a tool which on the one hand 

allows such action, but on the other, directs and limits it. Giddens – simply put –  shifts 

his standpoint throughout his theoretical interpretation to explain observed issues by 

alternating lindividualistic and holistic positions. Essentially he says: the first step is to 

adopt an individualistic position because it is individuals whose actions create structures; 

however, the second step is to adopt a holistic perspective, as these already-formed 

structures affect subsequent individual actions.  The third step is to return to the 

individualistic point of view as individuals by their actions enable the existing structures 

not only to reproduce but to modify and transform. 

 

3. Determinism and Freedom 

Sociological thought approaches the topic of the human individual quite broadly, 

ranging from attempts to develop the „sociology of personality“ [47, 30] to  tendencies to 

eliminate  the individual from  reflection on  social structures and systems- the position of 

theoretical or methodological „anti-humanism“ [3: 119, 36]. The notion of social roles 

gained ground in Sociology from the 1930’s, developed by G. H. Mead and R. Linton; 

later in the 1950’s and 1960’s it was used by T. Parsons [42].  

The most common and widespread understanding of social roles in sociology was 

initially proposed by Ralph Linton [34: 113-114]. His conception is based on the 

assumption that society is a space composed of social positions (status), which are being 

occupied by human individuals. Certain expected and required behaviour is assigned to 
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these positions, and is mandatory for the holder of one or another position. Social role is 

thus a pattern of behaviour expected from an individual in a certain social position (with 

a certain social status) [34]. 

It is precisely this conception of the human as an actor of social roles which is 

discussed in Dahrendorf’s book Homo Sociologicus. He assumes that the individual 

behaves according to the expectations related to the roles assigned to him or her. If an 

individual's behaviour fulfils these expectations, they are rewarded and receive social 

approval. On the other hand, if an individual does not live up to expectation, they are 

punished and penalized with social sanctions. Dahrendorf understands this approach as a 

reductionism [10: 64-65 ff.], and shows that it is related to certain problems both for the 

real world of roles, and their theoretical reflection. 

As for the criticism of reductionism, this is based on the implicit assumption that 

the social aspect of human personality, consisting of accepted and performed roles, is just 

one dimension of a human self. The personality is understood as a whole which cannot be 

reduced to this aspect, because there is always some contradictory dimension [48: 65-68, 

49: 35-38, 50: 563-564]. Prior to Dahrendorf, many other scholars formulated this 

assumption as well. In particular, we should point out Emile Durkheim and his notion of 

„homo duplex“ [13, 15]. Durkheim understands the human being as divided in an 

internally contradictory way. He states that every person possesses two kinds of 

consciousness, two aspects of psychic life: personal and non-personal. Our physical body 

on the one hand is a source of unceasing wishes and desires – of our egoism. Our 

socialized being, on the other hand, is a product of society living and acting through us, 

and also monitoring and restricting the expressions of our egoism through internalized 

social requirements. 

Similar approaches are present in the works of other authors as well. According to 

Georg Simmel, the human being is split and remarkably ambivalent in its nature. In his 

essay „Brücke und Tür“, Simmel describes the situation of the  human being, which is at 

one and the same time outward-oriented, attracted to  society and association with other 

people,  while  remaining  a world in  itself, longing for autonomy, independence and 

distance from others [44: 1-7]. William I. Thomas and Florian Znaniecki made a 

distinction between two components of human personality – temperament and character – 
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the former being naturally constituted, the latter socially formed [51: 1844-1846]. George 

Herbert Mead outlines a theory of the human Self as an ambivalent unity of two 

dimensions, „I“ and „Me“ [37: 209-246]; „I“ being the individual, subjective component, 

which is active and creative, „Me“ being the objective and passive component, formed 

by the internalized attitudes of the social group or society of which the individual is a 

member.  

Durkheim seeks the cause of this duality of human nature and reaches the 

conclusion that the essence of this antinomy reflects our parallel existence. One 

dimension of our existence is purely individual and based in our corporeity. The second 

dimension of our existence is social, and within this dimension we are merely an 

extension of society [15: 30]. According to him, society has its own nature, and its 

requirements are therefore entirely different from those present in our individual 

constitution. According to Durkheim, morality is all about the socialization of norms and 

values that are often opposed to our individual desires, which is why even contemporary 

scholars argue that Durkheimian homo duplex is crucial to understanding the nature of 

the “moral self” [e.g. 21].  

At the same time Durkheim was also aware of the fact that during historical 

development it is not only the way people live together (in Durkheim’s terms 

“solidarity”) that changes, but also the personality of human individuals [12], with the 

increase of individualization [cf. 11, 46, 25, 24]. According to Norbert Elias, the process 

of individualization is related to the shifting proportions of the We- and I- Identities [17: 

263]. Contemporary scholars presume that in the postmodern world individualization is 

increasing further [5, 27], and can even lead to a formation of a narcissist character [31, 

35]. 

The issues of human operation in the world of social roles are most traditionally 

associated with “role conflicts” [10: 59-61, 39]. Amongst the most often introduced, are: 

1. “personality – role” conflict, when the role does not suit the individual for 

psychological reasons (he or she is not predisposed for the performance of that role), 2. 

ethical reasons (the role is not morally acceptable), etc.; 3. conflict arising from the 

inconsistent, vague or ambiguous delimitations of the expectations assigned to the role; 4. 

„role – role“ conflict, in which two or more roles are defined in a way which makes their 
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expected performance contradictory. A less elaborated theme is the issue of personal 

responsibility for behavior in the role. This relates to the fact that many people accept 

their role as something they do not inherently identify with, so they do not realize or 

admit responsibility for the consequences of playing their role [52: 95-97]. This 

responsibility is delegated to the institution that has defined the rules for the performance 

of such a role set. 

The construction of homo sociologicus is problematic especially because it leaves 

no space for human freedom, creativity and autonomy. In this perspective, the individual 

has no other dimension than as an actor who plays prescribed roles. Roles are the 

coercive and determining factor. The domination of society over the individual manifests 

itself through them. Therefore Dahrendorf asks what place freedom has in the world of 

roles [10: 65 ff]. 

Peter L. Berger reaches a similar conclusion: his conception of social reality 

evokes the image of a strict determinism that connotes the idea of the world as a prison 

where man as a social being is imprisoned, from which nobody is able to escape because 

all human behavior is determined and set by a socially binding repertoire of roles. 

Compliance with these is supported by various forms of social control. Berger adds, 

however, that we are trapped in this world by our own actions [6: 106], because we play 

most of our roles gladly, voluntarily, automatically and naturally, sometimes even with 

enthusiasm, because it is profitable and brings rewards: money, fame, prestige and power. 

Most people do not even notice that the roles they play are, among other things, 

historically-, socially- and   power- conditioned. 

Berger also comments on the question of freedom in the context of sociology, first 

formulated by Dahrendorf. He argues, paradoxically, that this freedom can be realized 

and shown only in the world of roles. Berger, inspired by Helmuth Plessner, finds (right 

in this world) ways for people to prove that the external coercive power of society is not 

all-powerful and they are not powerless as players of forced roles. Berger argues that 

there exists the transformation of roles, role distance, handling roles or, finally, rejection 

of roles [6: 112 ff]. In Berger’s approach, freedom is understood primarily as personal 

choice entailing possible innovative interventions in the world of roles. 
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formulated by Dahrendorf. He argues, paradoxically, that this freedom can be realized 

and shown only in the world of roles. Berger, inspired by Helmuth Plessner, finds (right 

in this world) ways for people to prove that the external coercive power of society is not 

all-powerful and they are not powerless as players of forced roles. Berger argues that 

there exists the transformation of roles, role distance, handling roles or, finally, rejection 
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choice entailing possible innovative interventions in the world of roles. 

 

 

Freedom – meaning the freedom of choice – is particularly emphasized in 

research programs which are based on methodological individualism (e.g. rational choice 

theory [19]). They assume that an individual in a specific social position does not have 

only one direction, but a variety (sometimes wider, sometimes very limited) of options, 

and they can choose according to personal preferences and calculations. Actors in these 

theories, however, usually choose from the options that are already socially given and, 

moreover, usually decide according to criteria that are already socially formed and 

thereby arbitrate what is considered desirable, convenient, rational, ethical, beneficial etc. 

Therefore freedom is freedom to choose from the options offered by society, maybe even 

to reject these options, but this usually means leaving  the sphere of what is accepted and 

exploring a  path forsaking  reputable values and standards that  leads to behavior of an 

anomalous – deviant – character. 

Freedom means choosing from alternatives that are socially set in advance; on the 

other hand, it means the possibility to act in a way that crosses the boundaries of what is 

considered rational, reputable and acceptable for society. The second form of action – 

called “innovation”by Robert K. Merton [38: 146] (in his analysis of ways of adaptation 

to anomic social situations) – does not lead to affirmation of the order but a step beyond 

it. And this is an issue – the problem of innovative action – that has not been satisfactorily 

elaborated in sociological literature yet. That is because sociological theory tends – for 

understandable reasons – to focus primarily on widely recurrent human manifestations, 

not on the unique action which comes up with something new. This can be demonstrated 

by Bourdieu and his structural conception of habitus on the one side and by Anthony 

Giddens’s theory of structuration on the other. Bourdieu understands habitus as a set of 

dispositions to see the world in a certain way, to think about it and act in a certain way [9: 

16]. The author construes this concept of habitus as a collective characteristic, in other 

words as a “subjective structure” that occurs en masse among members of a particular 

class or section of the population. Giddens’s version is based on the idea of competent, 

conscious actors (agents) equipped with knowledge and capability [22: 15]. Knowledge 

and proficiency in practicing appropriate behaviour is both the condition and the outcome 

of their action. Giddens (and his theory of structuration) emphasizes the role that 
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knowledge and skill play in human behavior, but he also paints an image of the social 

world dominated by inertia, reproduction of institutional patterns, routine and repetition.  

By contrast, the issue of creativity and innovation is reflected in the theory of 

Hans Joas, who argues that human behavior does not start with firmly set goals, but with 

rather vague notions that are continuously revised [26: 218-244]. Joas talks about 

creativity, which is characterized as the ability to create something new, unexpected and 

surprising, to see things differently than before and to combine new things against 

prevailing experience. Creativity manifests itself in the readiness to think, speak and act 

unusually, to take a greater risk of failure and not to look back to responses of the others. 

However, until now it has been typical for all these theoretical considerations for 

the effect of actors on the formation of social reality to be granted only on the micro-

social level. There remains a significant and neglected question of whether and how 

actors are able to manifest their influence on the macro-social level. This point is 

emphasized by Nicos Mouzelis. He states that the problem cannot be solved unless we 

take sufficient account of the hierarchical organization of modern society and of the role 

that so-called “macro-actors” play [40: 20]. The concept of “social performance”, from 

Jeffrey Alexander, goes in a similar direction by recognizing the impact of media-

amplified individual performances on a societal level [2]. The issue of individuals with 

influence on the entire society is quite common and legitimate in the context of historical 

sciences; sociology, by contrast, ignores it, one could say “out of principle”. With some 

simplification, we can say that for many years we have  had  a situation  where  

historiography tends to see social processes as the work of major historical figures and 

sociology, on the contrary, tends to view these processes as the manifestation of supra-

individual social units, structures and powers, or social systems and their functions. Aside 

from the contemporary trends of historical research focusing social history or the history 

of everyday life, we can say that for the traditional conception of history the past 

primarily means a concatenation of the acts of important individuals. Conversely, 

sociology – and this goes for contemporary sociology too – sees in the past primarily 

processes of social change taking place at the level of culture, civilization and various 

types of human coexistence or social formation. In other words, the individualistic 

approach tends to dominate the historical science and, as opposed to that, the holistic 
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approach dominates historical sociology. Sociology lacks adequate theoretical and 

methodological armaments for grasping the issue of individual “macro actors”. 

 

 

4. Conclusion 

 This project – inspired by Ralf Dahrendorf and his book Homo sociologicus [10] 

– touches on a wide range of current theoretical issues. Its main question concerns ways 

of opening up the conceptual apparatus of contemporary theoretical sociology to enable 

such insight into the human individual as may be able to overcome the reductionism that 

Dahrendorf analyzed in his work several decades ago. From this basic question then, 

several specific research questions follow: 

- What heuristic importance can be attributed to the concept of social role today? Does 

this concept still have the ability to intellectually stimulate the sociological imagination? 

Is it able to adequately reflect the problem of the human individual in society in the 

context of contemporary sociology, or has it been superseded by other concepts and 

approaches? If the second hypothesis holds, what concepts are substituting the concept of 

social role in sociology?  

- Does the concept of “homo duplex” (Durkheim and others) offer the potential for 

solving the problems indicated by Dahrendorf in his book Homo sociologicus? Is it 

possible to overcome the reductionism about which Dahrendorf spoke with a conception 

of the human individual that respects the dual nature (duplex) of the human self, or is it 

an outdated model which needs to be replaced with a new approach? 

- Is it possible to satisfactorily clarify the historical-social process of individuation using 

the approach of Norbert Elias, i.e. as a process of transformation of proportions (or 

“balance”) between the “I”-identity and the “we”-identity, or does this developmental 

process require a different model of interpretation? 

- How is contemporary sociology equipped for capturing in descriptive and theoretical 

analysis the innovative actions of human individuals, and for the overall explanation of 

innovative social processes? How could possible approaches be developed and 

elaborated? 
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- How is contemporary sociology equipped for capturing in descriptive and theoretical 

analysis the achievements in society of individuals who are able to influence the 

macrostructures of social reality? How is it possible to develop such an approach for the 

needs of historical sociology? 

These questions may offer a guideline for further research which the sociologists 

from the Faculty of Humanities of Charles University in Prague can focus on in the years 

to come. The team expects these issues to awaken the interest of social scientists from 

different countries, which may lead to a wider debate of an interdisciplinary nature. 
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to come. The team expects these issues to awaken the interest of social scientists from 

different countries, which may lead to a wider debate of an interdisciplinary nature. 
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Abstract 
This article studies the historical rise of Women’s Studies in China in mid-1980s. It examines 
how this feminist movement originated from outside the official ideological and 
organizational orbit, postulated an alternative explanation for the so-called ‘women’s 
problem’, instituted a novel body of gender knowledge, carved out a “space of their own” and 
hence seriously challenged the state monopoly on gender issues. Drawing on the concept of 
“knowledge” and “power”, the article proposes a four dimensioned theoretic framework to 
illuminate the knowledge power of the Women’s Studies.  
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1. Introduction 

China in the 1980s witnessed the arrival of a new wave of women’s movement. From 

mid-1980s, women’s studies groups and saloons began to emerge at a number of universities 

and many of them further developed into Women’s Studies centers. The first such Centre was 

established at Zhengzhou University in 1987, with Professor Li Xiaojiang as the initiator and 

leader (Du, 2001). Followed was three centers at Hangzhou University (1989), Peking 

University (1990) and Tianjin Normal University respectively (1993) (Du, 2001:238). By 

December 1999, “thirty–six of more than one thousand universities and colleges in China had 

established (or were in the process of establishing) centres for women’s studies” (Du, 

2001:237).  

This article studies the knowledge power of women’s studies. It examines how 

women’s studies establish new gender knowledge, gains a foothold in the academia, spread to 

the general public, and hence challenges the state monopoly on women’s issues and the once 
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“undisputable” authority of the state in interpreting women’s issues. The focus will be on Li 

Xiaojiang, a literature professor who founded China’s first Women’s Studies Centre and 

remained a charismatic leading figure in women’s studies for more than a decade. In a recent 

ground-breaking book on Chinese feminism by the high-profiled American China-scholar 

Tani Barlow, Li Xiaojiang was rendered remarkable historical niche in the genealogy of 

Chinese feminism (Barlow, 2004).  

The following analysis unpacks the power of Women’s Studies in four different 

dimensions: the knowledge body itself, the knowledge producer, institutional infrastructure, 

and the audience. 

 

 

 

2. Women’s Studies as a new body of gender knowledge: the Scientific 
Claim  

The core of Li Xiaojiang’s Women’s Studies lies in the theorization of women’s 

“bodiliness” (Barlow, 1997:508). The embodiment of this bodiliness is nüren (the female 

person). In contrast to the state-endorsed ‘Marxist theory of women’ (Min, 2005:282), which 

views women as part of the Proletarian class, women’s liberation as a part of the Proletarian 

revolution and labor participation as the way to end women’s subordination, Li’s emphasizes 

the ‘organic and scientifically apprehendable….., material, sexual and reproductive body of 

women’ (Barlow, 1997:509) and all the essential differences this body has invoked. For Li 

Xiaojiang, women as a “sexual being” are fundamentally different from men by nature. In her 

writings, Li dwelled upon X and Y chromosomes and how a female body evolves through 

childhood, youth, maturity, transition and menopause (Li, 1988; Barlow, 1997: 527). She also 

“writes of her own experiences”, of how “she did not come into full knowledge of herself as a 

woman until the birth of her first child” (Tuft, 2010:3).  

How can such essentialist view of women’s bodiliness, neither new nor unique, 

acquire a scientific outlook and legitimize itself as a valid body of gender knowledge? To 

answer this question, we must situate Li Xiaojiang’s theorization of women in the broad 

cultural and political context of mid 1980s. China at that time was at a crossroad between a 

socialist past and a more free but unknown future. The first half of the 1980s saw the rise of a 

The Knowledge body the knowledge producer 

Institutional infrastructure  The audience 
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The Knowledge body the knowledge producer 

Institutional infrastructure  The audience 

lively intellectual critique of the Cultural Revolution and a return to Western humanism 

manifested by ‘massive translation projects of western works” (Xu, 2009:198) and fervent 

cultural debates known as the “Culture Fever” (Barlow, 2004; Wang, 1997). Within this 

particular political and cultural context, Li Xiaojiang’s naturalized nüren is “a domestically 

generated and specifically academic critique of Maoist class-based politics” (Xu, 2009:199). 

By asserting the ontology of women’s body and the naturalness women’s body, Li “pioneered 

what rapidly became a cliché: the accusation that revolutionary modernity, particularly the 

Maoist cultural revolution, had denaturalized women’s bodies” (Barlow, 2004:254).  

More importantly, Li Xiaojiang’s sexualized nüren invokes a strong sense of 

separation and independence from the state. For Li Xiaojiang, the definition of woman and 

her roles must derive from her nature as a sexualized human being and all the implications 

this femaleness could possibly render to her in her life cycle, nothing else. Thus, by claiming 

the ontology of female bodiliness, Li Xiaojiang anchors the theorization of women on a 

completely new fundament and advocates for ‘an independent women/nüren consciousness’ 

(Xu, 2009:199). Such consciousness, according to Li Xiaojiang, “involves a series of 

‘separations’”, -the separation of the ‘women subject’ from ‘class identities’, from ‘any 

abstract and gender-neutral human subject’, and the theory of women’s oppression from ‘the 

orthodox Chinese Marxist explanation” (ibid.). This theoretic stand resonate two emerging 

trends in mid 1980s. One is the tide of ‘thought liberation’ crying for de-politicization of 

knowledge and a return to universal ‘humanism’ and one is the emergence of independent 

organizations including various women NGOs.    

But the scientific gravity of Li Xiaojiang’s sexualized nüren has directly to do with Li 

Xiaojiang’s ambitious venture into xueke jianshe (discipline building) (Li and Zhang, 1994; 

Min, 1999; Xu, 2009). Xueke jianshe (discipline building) consists of two correlated projects. 

One is academic publication on the subject of women and one is course/curriculum 

development at universities. Li Xiaojiang, for instance, organized the first ‘multi-disciplinary 

conference on women’s studies in 1987’ (Angeloff and Lieber, 2012:23), and she also 

launched the Women’s Studies Series, an ambitious book project ‘consisted of 20-30 volumes 

of research’ on the subject of women in social sciences and humanities (Min, 1999:219). At 

Zhengzhou University (where she was at that time), Li Xiaojiang began to offer women’s 

studies courses to undergraduate students, later on also to graduate students, making women’s 

studies an established university curriculum (Li and Li, 1989; Min, 1999). Li ‘promotes 

university-based knowledge’ (Xu, 2009:210) and emphasizes the importance of scientific 
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methods. For her, ‘knowledge is abstract and generalizable, and can only be produced through 

scientific methods’ (ibid.).  

In her writing and speeches about women, Li Xiaojiang often makes reference to two 

feminist classics, Simone de Beauvoir's The Second Sex and Betty Friedan's The Feminine 

Mystique. These works had been translated to Chinese in mid 1980s and were widely 

circulated among intellectual women. Although Li does not see western feminism as a model 

for Chinese women and western feminists like Simone de Beauvoir as her precursors (Min, 

2005:281), she makes strategic reference to them as she finds their ‘female standpoint’ and 

‘attitude of self-reflexivity’ both interesting and important (Min, 2005:282). Moreover, to 

endorse these western feminist works also helps Li Xiaojiang to legitimize her own theory 

and lends Li Xiaojiang’s Women Studies an international and universal outlook.     

3. Li Xiaojiang and her confederates: the knowledge producer 

The rise of women's studies in 1980s China “grew out of an attempt by a few liberal 

women leaders in governmental women's organizations as well as some intellectuals, both 

male and female, to re-observe, rethink, and redefine the liberation of Chinese women” (Li 

and Zhang, 1994:140). The forerunners of women’s studies like Li Xiaojiang herself and 

many of her confederates fall into the category of “women intellectuals”. The term, according 

to Li and Zhang, refers to “women of higher education who work as professionals-professors, 

doctors, researchers, writers, artists, and so forth” (Li and Zhang, 1994:141). Their rise to 

academic prominence through the path of women’s studies is unprecedented in contemporary 

Chinese history, for never before had women intellectuals as a group won the status of 

knowledge producers.    

As Xu points out, “any discussion of the political economy of knowledge production 

in China has to star with the changes and continuities in the relationship between the 

Communist Party-State and ‘intellectuals’” (Xu, 2009:198). In Confucian tradition 

intellectuals represent the good conscience and were supposed to speak up against 

mismanagement and abuse of power. But critical intellectuals were not always welcomed and 

blessed by power holders. Starting with the anti-rightist campaign in 1957, Chinese 

intellectuals had been suppressed politically and relegated socially for their critical stance and 

their ‘non-proletarian’ social origin. While a number of social science disciplines, such as 

political science, sociology and anthropology were abolished, waves of ‘thought reform’ 

campaigns were launched to indoctrinate and reform the mind of intellectuals. The same fate 
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The rise of women's studies in 1980s China “grew out of an attempt by a few liberal 

women leaders in governmental women's organizations as well as some intellectuals, both 

male and female, to re-observe, rethink, and redefine the liberation of Chinese women” (Li 

and Zhang, 1994:140). The forerunners of women’s studies like Li Xiaojiang herself and 

many of her confederates fall into the category of “women intellectuals”. The term, according 

to Li and Zhang, refers to “women of higher education who work as professionals-professors, 

doctors, researchers, writers, artists, and so forth” (Li and Zhang, 1994:141). Their rise to 

academic prominence through the path of women’s studies is unprecedented in contemporary 

Chinese history, for never before had women intellectuals as a group won the status of 

knowledge producers.    

As Xu points out, “any discussion of the political economy of knowledge production 

in China has to star with the changes and continuities in the relationship between the 

Communist Party-State and ‘intellectuals’” (Xu, 2009:198). In Confucian tradition 

intellectuals represent the good conscience and were supposed to speak up against 

mismanagement and abuse of power. But critical intellectuals were not always welcomed and 

blessed by power holders. Starting with the anti-rightist campaign in 1957, Chinese 

intellectuals had been suppressed politically and relegated socially for their critical stance and 

their ‘non-proletarian’ social origin. While a number of social science disciplines, such as 

political science, sociology and anthropology were abolished, waves of ‘thought reform’ 

campaigns were launched to indoctrinate and reform the mind of intellectuals. The same fate 

fell upon women intellectuals as well. As early as back to the Yan’an period in the 1940s, 

female writers like Ding Ling were singled out as a target of the rectification campaign for the 

‘bourgeois feminist tendency’ in her literary work. During the Cultural Revolution, which was 

often regarded as the zenith of women’s liberation in China, women intellectuals suffered 

from both a systematic political discrimination and career setback. The intellectual-hostile 

policies of the party-state seriously undermined the role of intellectuals as legitimate and 

trustworthy knowledge producers. 

The beginning of the reform period brought the long-longed spring back to China’s 

intellectuals. Not only were they rehabilitated, but also designated as the locomotive of 

China’s modernization and hence the ‘agents of China’s historical development’ (Xu, 

2009:198). While their profession is now much better respected and remunerated, their 

professional work/knowledge is also highly valued and appreciated (Xu, 2009) and 

“intellectuals have more space for expression today than was the case a generation ago” (Li 

and John, 2005:1594). The historical change of the relationship between the Party and the 

intellectuals lends women intellectuals a unique vantage point in the development of 

Women’s Studies. As university professors, degree holders and academic experts, Li 

Xiaojiang and her confederates are able to think and reflect women’s life experience and 

transcend these experiences into philosophical abstract and theoretical generalizations. They 

have the qualification to assume the role of knowledge producer and they also ‘saw a niche 

for themselves as ‘gender experts’” (Xu, 2009:201).  

Before women intellectuals mounted on the national scene of women’s studies in mid 

1980s, the production of gender knowledge was under the auspice of the Party’s propaganda 

authority with the All-China Women’s Federation, the national umbrella organization for 

women, as the Party’s extended arm among the female masses and the Party’s mouthpiece on   

women’s liberation (Min, 1999). To firmly establish women’s studies as the new and 

authoritative body of gender knowledge, Li Xiaojiang strives to draw a line between her and 

the ACWF by discrediting the latter’s monopoly on women’s issues. As Barlow notes in her 

book, Li Xiaojiang has rather an agonistic relationship with, amongst others, the ACWF 

(Barlow, 2004: 295), and the antagonism is mutual.  

For Li Xiaojiang, women’s studies are and must remain an indigenous, national 

project growing out of the Chinese cultural soil. Although she personally was inspired by 

Western feminism and feminist writings (Li, 2012:7) and has become good friends with a 

large number of western feminist scholars as well as Chinese feminist Diaspora (Li, 2012), Li 
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has constantly watched the danger of being ‘overshadowed’. This brought her into, again, an 

agonistic relationship with overseas feminists. She openly challenges them; often blankly 

denying the relevance and importance of western feminist theories/concepts to Chinese 

women. She insists that the gender knowledge she and her confederates have produced ‘is 

abstract, scientific and universal’ (Xu, 2009:208), therefore she saw no need for ‘importing’ 

and indigenizing western feminist theories.   

But Li Xiaojiang’s women’s studies force is not a women-only club. Male intellectuals 

do get involved and among them one can find highly deemed history professors, well-

established law scholars and high profiled sex researchers. Li Xiaojiang’s Women’s Studies 

Book Series includes twelve males among the total twenty authors and these men ‘are rather 

prominent scholars’ (Li and Li, 1989:460). It looks like a strategically wise move to have 

some distinguished male scholars on board, for the fame of these men helps to prove/or even 

boost the scientific value and academic quality of the women’s studies, and a close female-

male collaboration also helps to refute the prejudice that “women’s studies advocate 

adversarial relations between men and women and causes women to become dislocated from 

the realities of social development’ (Some, 2000:63).  

4. Institutional Infrastructure  

At the time when Li Xiaojiang and her confederates embarked on women’s studies 

they did it as a side occupation on voluntary basis. She herself was an assistant professor at 

the Chinese Department of Zhengzhou University, and the initial people she gathered around 

were likewise professional academics. Being obliged to their ‘normal’ teaching and research 

responsibilities, women’s studies were something they have to ‘moonlight’. Embedded in the 

general optimistic and liberal ‘thought liberation’ atmosphere of mid 1980s, Chinese 

universities were ‘liberal’ enough to allow academics to venture into new research frontiers 

and explore new research possibilities, but financial and institutional support was 

fundamentally lacking. 

Thus, even though the involved scholars kept a high spirit and their home institutions, 

such as Li Xiaojiang’s Zhengzhou University, were reasonably supportive, women’s studies 

in the initial stage existed only in paper and individual activities. This propelled Li Xiaojiang 

and her associates to labor for solid institutional infrastructure. The first step went to the 

setting up of a Center for Women's Studies at Zhengzhou University in May 1987 (Li and Li, 

1989), which was the first formally established academic institution for women’s studies in 
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has constantly watched the danger of being ‘overshadowed’. This brought her into, again, an 

agonistic relationship with overseas feminists. She openly challenges them; often blankly 

denying the relevance and importance of western feminist theories/concepts to Chinese 

women. She insists that the gender knowledge she and her confederates have produced ‘is 

abstract, scientific and universal’ (Xu, 2009:208), therefore she saw no need for ‘importing’ 

and indigenizing western feminist theories.   

But Li Xiaojiang’s women’s studies force is not a women-only club. Male intellectuals 

do get involved and among them one can find highly deemed history professors, well-

established law scholars and high profiled sex researchers. Li Xiaojiang’s Women’s Studies 

Book Series includes twelve males among the total twenty authors and these men ‘are rather 

prominent scholars’ (Li and Li, 1989:460). It looks like a strategically wise move to have 

some distinguished male scholars on board, for the fame of these men helps to prove/or even 

boost the scientific value and academic quality of the women’s studies, and a close female-

male collaboration also helps to refute the prejudice that “women’s studies advocate 

adversarial relations between men and women and causes women to become dislocated from 

the realities of social development’ (Some, 2000:63).  

4. Institutional Infrastructure  

At the time when Li Xiaojiang and her confederates embarked on women’s studies 

they did it as a side occupation on voluntary basis. She herself was an assistant professor at 

the Chinese Department of Zhengzhou University, and the initial people she gathered around 

were likewise professional academics. Being obliged to their ‘normal’ teaching and research 

responsibilities, women’s studies were something they have to ‘moonlight’. Embedded in the 

general optimistic and liberal ‘thought liberation’ atmosphere of mid 1980s, Chinese 

universities were ‘liberal’ enough to allow academics to venture into new research frontiers 

and explore new research possibilities, but financial and institutional support was 

fundamentally lacking. 

Thus, even though the involved scholars kept a high spirit and their home institutions, 

such as Li Xiaojiang’s Zhengzhou University, were reasonably supportive, women’s studies 

in the initial stage existed only in paper and individual activities. This propelled Li Xiaojiang 

and her associates to labor for solid institutional infrastructure. The first step went to the 

setting up of a Center for Women's Studies at Zhengzhou University in May 1987 (Li and Li, 

1989), which was the first formally established academic institution for women’s studies in 

China. In the following years, women’s studies centre ‘proliferated in universities’, spreading 

to cities like Beijing, Tianjin, Changsha, Hangzhou, Wuhan, Jilin and Shanghai (Angeloff and 

Lieber, 2012:23). 

These centers provided an institutional basis for the development of women’s studies.  

Although some of them often suffered from ‘lack of funding and resources’ (Min, 1999:218) 

and to some extent also personnel shortage, these centers have succeeded in providing a much 

needed forum for research and scholarly exchange and in carving out a space of existence in 

the academia for women’s studies.   

The survival and further development of these women’s studies centers owes largely 

to the diplomatic skills of their leaders, for “the key for a women’s research center to acquire 

legitimacy, and to be able to operate normally, lies in its external relationships” (Du, 

2001:242). This could involve “relationship with upper-level office within the center’s parent 

institution and with individuals in powerful administrative positions” (ibid.). An ideal 

situation for a center, as Du points out, would be for form “both formal and informal 

relationships with people in power” (ibid.).  

In the case of Li Xiaojiang, her success in operating the center can be attributed to the 

breadth of her network and her extraordinary ability to utilize her network. Even though she 

herself was not embedded within the formal power structure of her university, she enjoyed an 

advantageous position by being from ‘a prominent local family -her father is the former 

president of Zhengzhou University’ (Rofel, 1999:120). With this prominent family 

background in luggage, Li is able to not only knit a wide net of support and sponsorship for 

her women’s studies center but also navigate her center through the jungle of myriad power 

relations.  

In late 1980s, Li Xiaojiang embarked on an even bolder project to create two 

independent women’s studies institutions. One is the International Women’s College in 

Zhengzhou and one is the Women’s Museum. This journey, as difficult and turbulent as one 

can imagine, represented Li Xiaojiang’s valiant move towards institution building outside the 

state educational and cultural system. The International Women’s College, set up in 1993 but 

dissolved in 1995, was in fact a fruit of cooperation between Li Xiaojiang and the Women's 

Federation’s cadre school in Henan. The Women’s Museum, located in Zhengzhou in the 

beginning, was later on moved to Xi’an and was taken over by the Shaanxi Normal University 

due to some political complications that unfolded around Li Xiaojiang and her employment. 

The museum exhibits women’s life experience and is “a political tool for women to challenge 
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state feminism as well as the new forms of devaluing women ushered in with the economic 

reform” (Rofel, 1999:126).   

5. The Audience 

Li Xiaojiang’s women’s studies emerged in a time when women began to encounter 

series of problems in the economic reform (Zhang, 1995), and yet the Party’s orthodoxy 

Marxist women’s liberation theory provides little explanation or answers to the problems. Li 

Xiaojiang’s women’s studies filled in this ‘vacuum’. Generally speaking, Li Xiaojiang’s 

women’s studies ‘targets two different audiences’ (Xu, 2009:210). One is ‘elite academics 

like herself who are able to pursue the scientific knowledge’ and the other is ‘ordinary women 

called to emancipate themselves by cultivating their own consciousness as women’ (ibid.).  

For female academics like Li Xiaojiang herself, the post-Mao economic reform not 

only shattered the illusion of gender equality they always believed but also diluted the 

explaining power of the Marxian women’s theory. They seek a new theorizing of women and 

Li Xiaojiang’s women’s studies addressed timely to this demand. On the one hand, women’s 

studies opened a completely new research terrain in the academia where ‘women’ for the first 

time become a subject of scholarly inquiry so that many women intellectuals found a new 

career path in studying their own gender. On the other hand, Li Xiaojiang’s theorization of 

‘sexual difference’ provided a novel perspective for the analysis of women. Such perspective 

enables women intellectuals to discern the danger of ‘a political or ideological discourse’ that 

‘had rendered women invisible, supressed their gender and denied them difference from men’ 

(Min, 2005:284).  

Women’s Studies have also a strong appeal among the general female population. 

From mid 1980s and early 1990s, ordinary women suddenly found themselves being caught 

in a whirlwind socioeconomic change with rather negative consequences. Urban working 

women began to encounter unemployment and ‘a lowering of their work positions’ (Yang, 

1999:52), while female graduates began to face obstacles and difficulties on the job market. In 

rural China, land was allocated to individual families and traditional form of sex division of 

labour with men working in the field and women at home has revived. Followed was the 

wide-spread son preference in child birth and education and ‘trafficking’ of women.  

Li Xiaojiang wrote a number of popular articles and books on the subject of women 

(Huo, 2000). In these writings Li Xiaojiang talked as a woman, talked to women, and also 

talked from women’s perspectives. She shows a deep concern over the problems many 
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state feminism as well as the new forms of devaluing women ushered in with the economic 

reform” (Rofel, 1999:126).   

5. The Audience 

Li Xiaojiang’s women’s studies emerged in a time when women began to encounter 

series of problems in the economic reform (Zhang, 1995), and yet the Party’s orthodoxy 

Marxist women’s liberation theory provides little explanation or answers to the problems. Li 

Xiaojiang’s women’s studies filled in this ‘vacuum’. Generally speaking, Li Xiaojiang’s 

women’s studies ‘targets two different audiences’ (Xu, 2009:210). One is ‘elite academics 

like herself who are able to pursue the scientific knowledge’ and the other is ‘ordinary women 

called to emancipate themselves by cultivating their own consciousness as women’ (ibid.).  

For female academics like Li Xiaojiang herself, the post-Mao economic reform not 

only shattered the illusion of gender equality they always believed but also diluted the 

explaining power of the Marxian women’s theory. They seek a new theorizing of women and 

Li Xiaojiang’s women’s studies addressed timely to this demand. On the one hand, women’s 

studies opened a completely new research terrain in the academia where ‘women’ for the first 

time become a subject of scholarly inquiry so that many women intellectuals found a new 

career path in studying their own gender. On the other hand, Li Xiaojiang’s theorization of 

‘sexual difference’ provided a novel perspective for the analysis of women. Such perspective 

enables women intellectuals to discern the danger of ‘a political or ideological discourse’ that 

‘had rendered women invisible, supressed their gender and denied them difference from men’ 

(Min, 2005:284).  

Women’s Studies have also a strong appeal among the general female population. 

From mid 1980s and early 1990s, ordinary women suddenly found themselves being caught 

in a whirlwind socioeconomic change with rather negative consequences. Urban working 

women began to encounter unemployment and ‘a lowering of their work positions’ (Yang, 

1999:52), while female graduates began to face obstacles and difficulties on the job market. In 

rural China, land was allocated to individual families and traditional form of sex division of 

labour with men working in the field and women at home has revived. Followed was the 

wide-spread son preference in child birth and education and ‘trafficking’ of women.  

Li Xiaojiang wrote a number of popular articles and books on the subject of women 

(Huo, 2000). In these writings Li Xiaojiang talked as a woman, talked to women, and also 

talked from women’s perspectives. She shows a deep concern over the problems many 

women face and calls for a strong self-consciousness so that women would be able to make a 

better choice and have a better control of their own life (ibid). In this respect, Li Xiaojiang has 

won a great respect from the women populace. As an engaged debater, she is eloquent, 

shrewd and vivid in rhetoric, but also highly skilful in translating abstract academic thinking 

into common sense and everyday language. The soaring popularity of Li Xiaojiang’s 

women’s studies, however, would not do without the tireless effort of a woman named Liang 

Jun, a former Women’s Federation cadre and one of Li Xiaojiang’s most loyal lieutenants. 

She toured the country, giving lectures and talks to big rallies or small groups in factories and 

countryside where she spread the message of self-consciousness to thousands and thousands 

of women. Liang Jun’s passionate, vigorous and hearty talks quickly won the heart of the 

audience, and it is through these talks that she helped Li Xiaojiang to reach out to the 

country’s vast female population, making women’s studies directly relevant to the life of 

millions ordinary women.  

Conclusion 

 
              This paper has examined the historical rise of women’s studies under the banner of Li 

Xiaojiang and its’ success in establishing a legitimate body of gender knowledge. The power of Li 

Xiaojiang’s women’s studies rests on four pillars. First, theorization of women as scientific and 

university-based gender knowledge. Second, the agency of women intellectuals (including some 

men), in knowledge production and dissemination. Third, institutional building and development. 

Finally, strong appeal to the women audience. The paper shows how and under what circumstances 

knowledge can be established, gain recognition and yields a powerful influence in a rapidly 

changing society like China. 
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Abstract 

The present paper aims to analyze the plot of baptism narrative in Matthew. Generally, 
scholars discuss theological or ecclesiastical aspects of this narrative. They pay less attention 
to what the plot wants to tell. In fact, any narrative in a text has multiple layers, which are 
embedded in the text itself and can be observed. We shall try to illustrate that Jesus’ 
character does have his own humanity in the narrative plot, including thoughts and 
experience. This humanity of Jesus is more hidden in Mark. Matthew redacts the text of Mark, 
so that this humanity of Jesus is made visible.  If our discussion is accepted, Matthew does 
have a specific direction in crafting baptism narrative. Even though this paper limits itself to 
a discussion of this particular plot, we can still discover much detail of this Jesus’ inner 
world.  
 
 
Keywords: Matthew; Baptism; narrative; Jesus’ humanity; redaction 

 

 
1. Introduction 

The present paper aims to analyze the plot of baptism narrative in Matthew (Mk 1:9- 

13 // Mt 3:13-17). We will discuss the main character Jesus in the plot. We note that this 

character may well differ from that of the ‘Jesus of history’ who actually lived in first quarter 

of the first century CE. However, ‘Jesus of history’ is not the direct concern in this paper. 

Based on the redaction by the author Matthew, we find that Matthew creates a new plot to the 

baptismal narrative: Jesus’ character does have his own humanity in this narrative plot, 

including thoughts and experience, apart from his divinity. 1 

                                                 
1 Although the humanity of a person belongs to modern psychology, we are not going to apply any specific 
psychological model or perspective in establishing our hypothesis. Examples of applying psychological models 
to understanding Jesus include, Fritz Kunkel, The Creation Continues – a Psychological Interpretation of the 
Gospel of Matthew (New York: C. Scribner’s, 21946). He applies Jungian psychology to interpret Jesus’ baptism 
and temptation in Matthew.  See also John A. Sanford, ‘Kunkel’s Psychology and the Bible’, in Sanford ed.: 
Fritz Kunkel: Selected Writings -- edited with an Introduction and Commentary (New York/ Ramsey: Paulist, 
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Generally, scholars discuss theological or ecclesiastical aspects of this baptism story. 

They pay less attention to what the plots want to tell. 2  In fact, any narrative of a text has 

multiple layers, which are embedded in the text itself and are awaits for discovery. 

In comparison to the same scene in Mark, one can observe that Matthew makes some 

redaction changes and interpolations. Based on these observations, we discover that Matthew 

does have a specific direction in crafting baptism narrative. By using Baptism narrative, 

Matthew wants to tell us: going to Jordan is Jesus’ own decision; Jesus has close relationship 

with God; and Jesus has his own conception about baptism. Even though this paper limits 

itself to a discussion of these plots, we can still discover much detail of this Jesus’ inner world. 

And we shall discuss them one by one.  

2. Going to Jordan is Jesus’ own decision 

Matthew exemplifies Jesus Christ as a human being in the baptismal narrative by 

articulating Jesus’ own decision to leave Galilee and to go to the Jordan for baptism. This 

disclosure is evident if the two narratives in Mark and Matthew are compared. 

Mark 1:9 simply connects two events with the conjunction (!"#$): Jesus’ departure 

from Galilee and his baptism by John at Jordan (%&'()*+,-%./012+……!"#$+)34"56#7.(%). Mark 

merely reports that there were two events. Whether they are chronologically connected is 

unclear, and there is no reference to causality. The very high frequency of occurrence of this+

!"#$ (79x) in chapter one does not suggest any specific or concrete meaning in connecting the 

two events. Jesus’ purpose in leaving Galilee is sparingly seen in this narrative of Mark. As a 

result, the character of this Jesus in Mark’s literary presentation is plain and flat.3 

Matthew follows the topographical structure of Mark, from Galilee to Jordan.4 But if 

we consider Mark and his report of the action of Jesus’ leaving Galilee, we could not assert 

from Mark’s text that Jesus’ action necessarily leads to his arrival at the Jordan, both 

topographically and chronologically. Matthew now redacts !"#$+ )34"56#7.(% of Mark and 

                                                                                                                                                         
1984), 333-352.  
2 For examples, Ulrich Luz, Das Evangelium nach Matthäus I (EKK; Düsseldorf, Zürich & Neukirchen-Vluyn: 
Benziger & Neukirchener, 1985-2002), 54f, relates the need of retelling the Jesus’ story to the self-understanding 
of the Matthean Church (ecclesiastically). W. D. Davies & D. C. Allison, A Critical and Exegetical Commentary 
on the Gospel According to Saint Matthew 1 (ICC 1,1; Edinburgh: T & T Clark, 1988), 321-323, present eight 
theological interpretations. 
3 Jack D. Kingsbury, Matthew as Story (Philadelphia: Fortress, 21988), 9-12, distinguishes the characters in a 
story into three types: “round, flat, stock”, possessing “all, few, one” traits of a person respectively. According to 
Kingsbury’s model, Matthew’s Jesus is relatively “round”, and Mark’s Jesus is then “flat”. 
4 The place Nazareth in 3:13 omitted (// Mark 1:9) is to be understood as Jesus grew up there before going to the 
river Jordan (2:23). 
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changes it to 6/01+4"56#.(%1*"#+085,+"036/01 in Mt 3:13, which is now constructed as the Greek 

articular infinitive, expressing the purpose of the subject.5  

In so doing, Matthew elucidates Jesus’ decision to leave Galilee, with the purpose of 

going to the Jordan to receive John’s baptism. Such an elucidation implies three dimensions 

about Jesus’ journey from Galilee to the Jordan:  

1. Jesus’ departure from Galilee has a clear destination: the Jordan. He does not simply 

wander around Galilee or Palestine. 

2. Jesus’ departure from Galilee has a well-defined purpose: Baptism. His trip is not a 

part of random behavior.  

3. Jesus’ arrival at the Jordan has a definite target: John. He does not randomly pick up 

anybody as his mentor, and/or baptizer. 

From these three considerations above, we may conclude that Matthew presents this 

Jesus in terms of human characteristics. Matthew introduces the idea that Jesus is the decision 

maker with regard to his path ahead. We could further assert that Jesus would probably have 

heard of John and his teaching before his trip. This provides a hint to us that there would be 

some kinds of relation between Jesus and John, even prior to the baptism. 

3. Jesus has close relationship with God 

The whole baptismal scene includes a heavenly voice, announcing God’s sonship of 

the newly baptized Jesus in all three Synoptic Gospels. 6  We simply call this heavenly 

phenomenon an adoption.7 In Mark, this adoption seems private to Jesus alone. Scholars 

nowadays seem agreed that this event is a private one in Mark.8 Matthew redacts and converts 

it into a public event, so that all people recognize Jesus’ adoption by the heavenly voice.  

The baptismal scenes in Mark and Matthew, except for some wording, are basically 

the same: after Jesus has received John’s baptism, he sees the heaven open and hears a voice 

there from (Mt 3:16f // Mk 1:10f). However, there are three redactional changes that Matthew 

                                                 
5 Blass, F. and A. Debrunner, Grammatik des neutestamentlichen Griechisch (Göttingen: Vandenhoeck & 
Ruprecht, 14 1976), § 390: ‘The infinitive of purpose’. (1) In the NT it has become common again (from Homer) 
in a wide sphere with a variety of verbs of motion, and is the equivalent of a final clause. 
6 The Gospel of John (1: 29-34) does narrate the baptismal scenery, but without the baptism. 
7 We do not intend to enter into the Christological debate of the Arian Adoptionism. 
8 For example, a recent work on the historical Jesus makes the same statement without given any discussion. 
Bartosz Adamczewski, Hypertextuality and Historicity in the Gospels (Frankfurt: Peter Lang, 2013), 18. 
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makes to Mark. They are: #39/0$ from )#&9)*; #39/0$ as insertion; and /0:6/72+)3.6#* from .0$+)#&.  We 

shall analyze these redaction changes one by one.  

3.1 (#39/0$#39/0$#39/0$#39/0$ …)#&9)*)#&9)*)#&9)*)#&9)*) from ()#&9)*)#&9)*)#&9)*)#&9)* …)#&9)*)#&9)*)#&9)*)#&9)*) 

Mk:    )#&9)* …6/0$2+/03;"*/0$2+!"#$++++++++++6/$+5*)01<"  

Mt:     #39/0$ …/#8+/03;"*/#++++++++!"#$+)#&9)*+6/$+5*)01<" 

While Mark uses the aorist )#&9)* once for both seeing the heavens and the spirit 

descending, Matthew preserves the same aorist only in the second part of the sentence, and 

inserts its imperative form #39/0$ for the first part.  

After Jesus comes out of the water, the heavens are open / are torn apart. At this point, 

Mark describes that Jesus saw (third singular aorist) the heavens torn apart prior to the voice 

from heaven addressing him directly; and he saw the spirit descending into ()#32) him. From 

the literary perspective, the third singular verb says merely that the subject, Jesus, sees; it does 

not tell us whether the primary readers in the story see or not.9 Yet, the focus remains on the 

subject. 

Matthew introduces #39/0$, which is regarded as a non-Greek element often with 

Semitic origin, to express his ‘solemn and dignified style’. Therefore it functions as ‘an 

interjection with acute accent’ in Matthew’s baptismal scene.10 It could hardly make sense to 

say that this #39/0$ is designed merely for Jesus, or both Jesus and John exclusively.11 The very 

nature of this verb is to arouse the attention of the readers, no matter be it in the level of the 

primary, intended, or interested readership, which correspond to the characters in the story, to 

the first audience of the Gospel, or to the audience today respectively. Therefore, all the 

audience notes the heavens are opened; and )#&9)*+6/$+5*)01<"+could not exclude them from 

seeing the spirit descending on Jesus. 

3.2 #39/0$#39/0$#39/0$#39/0$++++as insertion in Mt 3:17 

Next, Mark introduces a voice out of the heavens (=>*%$+)3?)7*)6/+)3!+6>1*+/03;"*>1*) 

with this Semitic expression occurring before the content of what the voice said is given. 

Matthew now inserts again the same #39/0$ prior to the voice of the heavens. This solemn 

                                                 
9 Nevertheless, some still want to say that the characters in Mark do not know about the descent of the Spirit at 
this point. Werner H. Kelber, Mark’s Story of Jesus (Philadelphia: Fortress, 1979), 18-19. 
10 Blass & Debrunner, Grammatik des neutestamentlichen Griechisch, §4 and §101 under !"#$. 
11 We must note that %8<>1* is referring to both Jesus and John in its context. However, it can also be understood 
as referring to the audience in the story or even to the general or any interested readers today.  
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imperative functions in the same way to arouse the attention of all the surrounding characters 

in the story. Mark’s version does not intend to convey any information whether the audience 

hears the voice or not; Mark simply introduces its appearance. Following this plot, Jesus in 

Mark hears the heavenly voice, which could be derived from the previous aorist (he saw). 

However, all the characters in Matthew’s story are drawn by this voice which comes out of 

the heavens. All people including Jesus are presented as listening to this heavenly witness. 

3.3 /0/0/0/0::::6/72+)3.6#*+6/72+)3.6#*+6/72+)3.6#*+6/72+)3.6#*+from+.0$+)#&+.0$+)#&+.0$+)#&+.0$+)#& 

According to the Gospel of Mark, Jesus hears the voice from heaven, ‘you are (.0$+)#&) 

my beloved son’ after emerging from the water. This is a direct speech addressing him, 

declaring his sonship of God, whose status will be tested in the following narrative of the 

Temptation.12 Matthew changes this direct speech to an indirect speech, ‘this is (/0:6/72+)3.6#*) 

my beloved son’, whereas Luke keeps Mark’s direct speech. An indirect speech has an 

introductory function and purpose. The Matthean redaction clearly conveys the message that 

now heaven announces and introduces Jesus as the beloved son of God.13 In this vein, we may 

regard this event a public theophany or testimony to Jesus. 

William Wrede (1901) interprets this direct speech at the beginning, which connects to 

but contrasts with Mark 9:7 and 15:39, as the start of the whole literary construction of the 

Messianic secret in Mark. Mark keeps the inner world of Jesus Christ to himself, in particular, 

his messiahship or sonship of God, especially at the beginning of the narrative. The basic 

framework of Wrede’s classical theory, however, cannot be maintained here in Matthew.14 

Matthew further emphasizes this sonship of God through Jesus’ obedience and submission to 

God, which will be shown in the Temptation.15 The private and direct address to Jesus in this 

statement in Mark is now made public in Matthew.  16 

                                                 
12Birger Gerhardsson, The Testing of God's Son. (Matt. 4: 1-11 & Par.): An Analysis of an Early Christian 
Midrash (Coniectanea Biblica, NT Series 2:1; Lund: CWK Gleerup, 1966), 19.  Craig S. Keener, A Commentary 
on the Gospel of Matthew (Grand Rapids, Michigan/Cambridge, U. K.: W. B. Eerdmans, 1999), 138, even puts 
“God’s calling must be tested” as a sub-title. 
13 So, both Ulrich Luz’s and Davies &Allison’s extensive commentaries on Matthew note that this change of the 
speeches ‘makes the event more public’ (Davies & Allison, Matthew 1-7, 339), particularly, ‘to John the Baptist 
and to the crowd’, and consequently to the Christian community behind the Gospel of Matthew’ (Luz, Matthew I, 
214). Luz further explains that the subtle change of introductory speech in Matthew corresponds to a theme in 
Matthew, ‘God with us’ (Matt 1:23; 28:20). 
14 William Wrede, The Messianic Secret (J. C. G. Greig transl.; Cambridge/ London: James Clarke, 1971; 
German original 1901).  
15 This is the idea that Luz, Matthew I, 144, advocates firmly. 
16 At this point, it is interesting to note the position of Jack D. Kingsbury, [‘Matthew: Structure, Christology, 
Kingdom (Philadelphia: Fortress, 1975), 13f.], who firmly maintained that Jesus’ baptism was a ‘private affair’, 
but not a public one. The main clue he presented was the use of 6/76) (then) right at the beginning of Mt 3:13. He 
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In short, all these three redactions of Jesus’ baptism show that Matthew intends to 

create a new scene: this Jesus is not alone when the heavens open and the spirit descends as in 

Mark, and Jesus no longer hears the heavenly voice speaking directly to him alone. Matthew’s 

insertion of the imperative ‘behold’ twice and the alteration of the heavenly voice into 

introductory speech now make this previously private event a public one, or as some suggest, 

a public theophany.17 

To sum up, Matthew makes these three redactional changes in the baptismal scene. 

Although the changes are relatively slight at the literary level, their combined meaning is 

significant. This redaction builds up a public announcement of Jesus’ sonship in Matthew: 

Mark’s Jesus seems to be alone to see, to hear and to receive the direct speech of the heaven. 

If Wrede is correct, this vision applies to Jesus’ private event in Mark. With his redactional 

changes, Matthew publicizes this ‘private event’, not simply to the primary readers in the 

story level, but more important to the intended readers.  

4. Jesus’ conception about baptism (Mt 3:14f) 

Among all the canonical Gospels, only Matthew allows Jesus to explicate himself by 

interpolating a dialogue of Jesus with John before the baptism. In the dialogue, John first 

                                                                                                                                                         
believed that this temporal adverb functioned to remove this narrative chronologically from its previous one; the 
crowd surrounded John was no longer present during Jesus’ baptism. And there was also no reference to the 
audience at all in the entire text of Mt 3:13-17. As he himself also admitted that the use of 6/76) is imprecise, we 
can also deliberately and differently say that Jesus appears in the Jordan while John is just in the midst of 
completing his work as Matthew describes previously in 3:1-12. Similarly, there can also be no time lapse 
between the two events. If the phrase, ‘in those days’ (3:1), does signify a separation of the present text from the 
previous one chronologically, then the 6/76) in 3:13 is a relative mild conjunction for the purpose, and is not to be 
over-emphasized for its clear cut distinction here.  
J. H. Moulton, Grammar of the New Testament Greek 3 (Edinburgh: T & T Clark, 1963), 341, with Aramaic 
origin usage; Matthew uses this adverb 90 times while the sum of the other three canonical Gospels is only 52 
times.  Blass & Debrunner, Grammatik des neutestamentlichen Griechisch, § 105 and §459 (2): the main 
function of this abverb of time is ‘zur Einführung des zeitlichen Nachfolgenden’, which is slightly different from 
the English version.) Besides, we can also interpret the use of %&"&'()*&+ both for John’s and Jesus’ appearance 
in the river Jordan as creating a similar and parallel atmosphere for both events, but there must not necessarily be 
any chronological implication at all. Yes, Kingsbury is correct in noting that there is no reference to the audience 
in Jesus’ baptism. However, the lack of mentioning does not necessarily mean that there is no audience at all (an 
argument from silence). Above all, Matthew follows Mark’s plot, narrating Jesus’ baptism in John’s sermon to 
the people. If there is no special obvious literary signal, one cannot simply assert Jesus and John are suddenly 
alone in the river Jordan. If the main clue, the (6/76)), has other interpretations, then Kingsbury’s assertion of no 
other audience behind the scene of Jesus’ baptism may not be sustained. 
17 Keener, A Commentary on the Gospel of Matthew, 134; John P. Meier, The Vision of Matthew: Christ, Church, 
and Morality in the First Gospel-Theological Inquiries (New York: Paulist, 1979), 58. Adamczewski, 
Hypertextuality and Historicity in the Gospels, takes it for granted that Mark’s is a public event, 18-19. There are 
nevertheless different voices as to whether the audience did see and hear the vision, see for examples, C. B. E. 
Cranfield, ‘The Baptism of Our Lord – A Study of St. Mark 1.9-11’, Scottish Journal of Theology 8 (1955), 53-
63, here 58. Marcus J. Borg, Jesus: A New Vision – Spirit, Culture, and the Life of Discipleship (San Francisco: 
Harper & Row, 1987), 41, n.19. Ben, III Witherington, The Christology of Jesus (Minneapolis: Augsburg 
Fortress, 1990), 150f. 
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expresses his unworthiness to baptize Jesus; their seniority is to be reversed instead. Only 

after Jesus’ insistence could John baptize him.18 Jesus replies, ‘" =)2 +" ;6 #!+/0"6>2+?"$;+5;)75/*+

)3.6#$*+% 8<# 1*+ 5'% ;>1. "#+5 "1."*+ 9#!"#/ .07*% *’.  

Previously, scholars mainly focus on two major issues arising from the accounts of 

Jesus’ baptism: (1) the reasons for Jesus’ baptism 19 and (2) Christians’ ethical behavior 

relating to Jesus’ fulfilling all righteousness. 20  We will discuss some literary devices in 

Matthew’s dialogue that disclose Jesus’ conception of baptism 

4.1 John the Baptist’s Unworthiness 

John is a famous teacher at the Jordan, whose pupils include Pharisees, Sadducees and 

the Jerusalemites before Jesus’ request for baptism. He has already been an established 

teacher in the desert, probably with some charisma. Now, in Matthew, John expresses special 

respect for Jesus, saying that Jesus should baptize him instead. At this point, the status of John 

and Jesus is to be reversed. This reversal of the teacher-pupil relationship is a strange 

phenomenon. It makes room for us to assert that, for Matthew, John has some understanding 

about Jesus prior to Jesus’ request. John should also regard Jesus as a respectable person. 

John’s unworthiness to baptize Jesus shows that Jesus is not an ordinary person. This 

saying of John harmonizes well with the Q tradition in the previous baptismal scene, where he 

says prior to Jesus’ arrival: ‘I am unworthy to untie the sandals of the one who comes behind 

me’, and ‘I baptize you with water; he will baptize you with holy spirit and fire’ (Mt 3:11 // 

Lk 3:16).21 On the narrative level, Matthew discloses John’s thought with regard to Jesus’ 

                                                 
18 Oscar Cullmann, Baptism in the New Testament (Studies in Biblical Theology No. 1. London: SCM Press, 
1950), 18-20, further thinks that Jesus' baptism typified his death (Mark 10:38 and its parallel). 
19 See for examples, Eric K C Wong, “Was Jesus Without Sin? An Inquiry into Jesus’ Baptism and the 
Redaction of the Gospels”. Asia Journal of Theology 11 (1997), 128-139. He tries to establish that the question 
“whether Jesus was without sin” existed when the Gospel of Matthew was composed.  Craig A. Evans, 
‘Historical Jesus Studies and the Gospel of Matthew’ in: Methods for Matthew (Methods in Biblical 
Interpretation; Cambridge et al.: CPU, 2009), 118-154 does use Jesus’ confession during baptism as the concrete 
example illustrating the Criterion of embarrassment for critically evaluating the authentic Jesus of history, 140. 
Kunkel, The Creation Continues, 33-35 (German edition) thinks that Jesus did confess during his baptism, which 
is marked as the turning point of his life. 
20 John P. Meier, Law and the History in Matthew’s Gospel (AnBib 71; Rome: Biblical Institute, 1976), 76-80, 
who examines all the 16 occurrences of the word ‘fulfil’ in Matthew and comes to this result. Davies & Allison, 
Matthew 1-7, 325-327, give a brief summary of some six understandings of ‘fulfilling righteousness’ in Matthew.  
For a detailed discussion on these two possible but opposite interpretations of Jesus’ fulfilling all righteousness, 
see For further discussion on the concept of ‘fulfillment’, see Eric K C Wong, Interkulturelle Theologie und 
multikulturelle Gemeinde im Matthaeusevangelium - Zum Vehaeltnis von Juden- und Heidenchristen im ersten 
Evangelium (NTOA 22; Göttingen: Vandenhoeck & Ruprecht, Freiburg Schweiz : Universitaetsverlag, 1992), 
who advocates for a double possibility of these two polarized interpretations, which belongs to the intercultural 
theology of Matthew. 
21 Some scholars believe that this valuation by John was probably established in the post Easter period, after 
people had recognized Jesus’ significance and role as superseding John’s. Martin Dibelius, Jesus (C.B. Hedrick 
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status. Now, he uses John’s mouth to describe John’s thought, and we expect the same applies 

to the main character, Jesus. 

4.2 Allow Me Now 

In response to John’s objection, Jesus insists on being baptized by him, replying with 

" =)2 +" ;6#+(allow me now). It is an idiom of permission.22 Matthew conveys a clear message 

to the readers that John could baptize Jesus only with Jesus’ permission to do so. Jesus is in 

no way submissive to John. And this action is also said to be within the present moment " ;6#. 

Nevertheless, Jesus receives John’s baptism, with the rationale, ‘it is fitting for us to fulfill all 

righteousness’.23  

This shows us three hidden pieces of information:  

(i) Jesus determines to be baptized by John, which reinforces his decision to leave 

his home in Galilee. This supports our suggestion above relating to Jesus’ 

“Decision Disclosure”.  

(ii) Jesus’ reply demonstrates one of his traits: he insists on what he thinks should 

happen, even in the face of objections. This event is not an individual case. 

This trait appears all along in his ministry when confronting the Jewish 

authorities.  

(iii) Meanwhile, this shows also that John may not understand or may have some 

misunderstanding about why Jesus wants the baptism. Therefore, Jesus needs 

to explain it with the following sentence. 

4.3 It is appropriate for us to fulfill all righteousness 

Now Jesus explains to John that, ‘it is appropriate for us to fulfill all righteousness’, 

where Jesus’ conception about baptism are further perceived. 

(i) The pronoun % 8<#1*+in the dialogue between Jesus and John primarily refers to 

both Jesus and John.24 Jesus’ use of word % 8<#1*+makes an impression to the 

readers that John will also participate in fulfilling all righteousness. This % 8<#1* 

                                                                                                                                                         
& F. C. Grant transl; Philadelphia: Westminster, 1949), 77; compare further Davies & Allison, Matthew 1-7, 323; 
Cullmann, Baptism in the New Testament, 71-80.  
22 DBF § 364:1-2. Matthew favors putting adverbs after imperatives, see DBF § 474:3, see 5:13; 1:18; 18:16; 
19:20; 26:53, 65; 27:42f. Cf. Davies & Allison, Matthew 1-7, 324. 
23 Davies & Allison, Matthew 1-7, 321-323, gather eight possible solutions to the problem that Jesus submitted 
to John’s baptism. 
24 So Davies & Allison, Matthew 1-7, 325. 
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makes them become companions. Jesus is willing to incorporate John in such 

an action.  

In the past, most scholars regarded % 8<#1*+as purely a Matthean redaction. They 

discussed it but found it difficult to understand at the story level. This leads 

many commentaries to consider and to accept its alternative meaning, which 

then refers to the intended readers. Matthew redacts it and makes Jesus as a 

model for the readers, that is, the Christians in the next generations.25 However, 

in doing so, commentators have overlooked the immediate meaning of % 8<#1* in 

the story.  

Now our interpretation offers not only an alternative for understanding %8<#1*+at 

the story level, but also implies that Jesus’ relation with John is extremely deep. 

(ii) Jesus’ answer suggests that he has not yet fulfilled all righteousness before his 

baptism, so he determines to leave Galilee for baptism at the Jordan by John. 

As a Jew, he should have been practicing all religious rules and rites. 

Obviously, he knows that he has missed something, and he now finds his 

satisfaction from John. 

(iii) Jesus is not a conformist, but rather dares to oppose John’s conception of 

baptism. Indeed, Jesus boldly replaces John’s “forgiveness of sins” by 

“fulfilling all righteousness”. 

If the nature of John’s baptism aims at forgiving sins as in Mark, Matthew 

redacts the baptismal scene. First, Matthew obliterate the phrase )#32 + " =).# * +

"8<";6#>1 *+(for the forgiveness of sins), the predicate of John’s baptism as in 

Mk1:4, and relocates it to the context of the Eucharist in Mt 26:28, attiring it 

with some mystical color. Such a literary change does eliminate any possible 

allusion or association relating to Jesus’ sinfulness arising from John’s baptism 

in Mark’s version. 

Second, Matthew interpolates the dialogue to lay down the practice of 

Christian baptism, as a criterion for joining the community behind the Gospel 

of Matthew in terms of sociological function. This is especially clear when the 

                                                 
25 Similarly, Luz, Matthew I, 142f. Lohmeyer, Das Evangelium des Matthaeus, 50-51, thinks that Jesus did not 
alone fulfil all righteousness in the baptism, but the baptism was rather an example of Jesus' fulfilling 
righteousness. Also G. Strecker, Der Weg der Gerechtigkeit (FRLANT 82; Goettingen: Vandenhoeck & 
Ruprecht, 1971), 180. 
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risen Lord commissions the eleven to baptize all nations in order to make them 

disciples (28:18-20). 

Among the canonical Gospels, Matthew is the only one that chooses to allow Jesus to 

explain himself and his action in the narrative. Apart from theological disputes on “fulfilling 

all righteousness”, this interpolated dialogue additionally discloses Jesus’ understanding about 

baptism. 

5. Conclusion 

If our discussion above is accepted, Matthew does have a specific conception and 

direction in crafting Jesus’ character. Even though this paper limits itself to a discussion of 

Jesus’ baptism, which is only one text in Matthew that we have discussed as an example of 

Matthew’s literary art, we can still discover much detail of this main character Jesus’ inner 

world: his experience, thoughts and traits. Matthew articulates Jesus’ humanity, apart from his 

divinity. These human characteristics include Jesus’ decision, Jesus’ relationship with God 

and Jesus’ conception about the baptism. 

Through the character analysis of Jesus given in this paper, we discover that 

Matthew’s specific crafting gives us a new image of Jesus Christ. To what extent this new 

image of Jesus is creative or historical, is to be discussed further. If more information about 

this character Jesus is found embedded in the Gospel of Matthew, this could perhaps open 

another door to investigating the Jesus of history implicitly. 
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Conceptualizing Intercultural Communication Competency for 

Multicultural Retail Environment

Fauziah Sh. Ahmad, Ali Ihtiyar and Rosmini Omar
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Abstracts

The multicultural markets require marketers to gain strong intercultural 

communication competency (ICC). Several earlier studies have emphasized the 

significance of ICC in the marketing context. However, empirical investigations of 

the subject are scarce and inconclusive. The exceptional characteristic of Malaysia 

with its exceedingly variegated multicultural and combined ethnic mix makes it one 

of the proper examples for ICC research and analysis to explain its antecedents and 

consequences in marketing field. The present study intends to address the role of 

social environment (SE) and multicultural personality (MP) of grocery retail 

consumers on ICC and its consequence on the inter-role congruence (IRC) and 

interaction comfort (IAC) among the customers.  It is anticipated by filling this 

knowledge gap the research will assist to strengthenmanagerial strategies which 

requires cultural adjustments in multicultural business environment. The primary 

concern of Malaysian authorities is to increase the overall performance of its 

burgeoning retail industry which is the most active and fourth largest contributor 

sub-sectors in the nation economy and Gross National Income (GNI).  The ICC is 

expected to improve the industry competitiveness among the multicultural customers 

as well as investors when it positively influence IAC which is crucial in increasing 

overall retail satisfaction.

1.0 Introduction

The cross-cultural understanding themes and concepts have gained quite an attention 

among marketing researchers inexplaining consuming features, price perceptions and 

services satisfaction (Baker et al., 2009; Polsa et al., 2013; Ihtiyar and Ahmad, 

2015)towards ensuring a long-term business survival. Most discussion reflects the 

importance of intercultural appreciation for organizations intends to champion their 

internationalization activities particularly when the culture of the new markets differs 
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from the base or origin market.This study on the other hand is focusing on Malaysia, 

a country with multicultural or multiracial peculiarity and with greater needs for 

intercultural understandingregardless whether the operative marketers remains local 

or move global. The rich multicultural Malaysia pose bigger challenges for marketers 

to sharpen their intercultural communication competency (ICC) compared to the 

other more culturally uniform Asian markets such as China, Japan and Korea.

Malaysia presents an extremely multicultural and combined ethnic structure of three

dominant groups with the percentage of Malays at 50.35% ,Chinese at 22.21% and 

Indians at 6.67% and others for the balance percentage (Statistics Department of 

Malaysia, 2013).Due to the cultural variances that exist in the origins of dissimilar 

groups, there is an obvious deficiency of homogeneity in the behaviour of customers 

in Malaysia where the nature of its domestic market is highly categorized by the 

customer markets as ethnically segmented (Mokhlis, 2009).

The context of cultural aspects must be incorporated into a universal theory 

particularly in marketing, customer satisfaction and loyalty as this would better 

explain the highly visible differences in customer behaviour (Shekarchizadeh et al., 

2011; Cleveland et al., 2009).However only a few of earlier studies have explained 

how the proper intercultural interaction between customers and marketers have a 

significant influence or consequences on customer satisfaction (Sharma et al., 2012; 

Shekarchizadehet al., 2011; Lloyd and Luk, 2011; Ladhari, 2009). It is also noted 

that in those earlier discussions, there is even a wider a gap of knowledge in 

explaining the antecedents of ICC. Consequently the present study intends to explain 

how the role of social environment (SE) and multicultural personality (MP) as 

antecedents toICC andthe consequence of ICC on the inter-role congruence (IRC)

and interaction comfort (IAC) among the customers. 

The structure of the paper is as follows. Firstly it initiates with the theoretical 

background for the research. Then, it proposes the related hypotheses before 

suggesting appropriate research methodology. Finally, the article presents a 

conclusion with a discussion of key suggestions based on anticipated findings.
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2.0. Literature Review

The review will focus on the major theories (2.1) contributing to the research 

framework as well as the embedded theory explaining the constructs (2.2) within the 

framework. It will also explain the interrelationships between the constructs (2.3).

2.1 Theoretical Background 

2.1.1 The Role Theory

The role theory is one of the fundamental concept for different disciplines those are 

included studies in psychology and sociology (Opler, 1957), dyadic social exchanges 

(Emerson, 1976) in anthropology; socialisation of individuals (Moreno, 1940), multi-

person interactions (Bales, 1955) in social psychology (Solomon et al., 1985), 

motivation (Oliver, 1974), dyadic quality of personal selling (Weitz, 1981; Webster, 

1968), management of service encounters (Broderick, 1999) in marketing literature. 

The theory is developed by in the 1970’s leading Biddle (1979) and Solomon et al. 

(1985) to conclude that it was a bridge between the processes of social participation 

and intra-psychic life (Ackerman, 1958). According to this concept, the theory is 

formulated by various interdisciplinary studies; such as, culture and society in 

sociology and personality in psychology, to better understanding the behaviour of 

service encounters (Sizoo et al., 2004; Broderick, 1999). Basically, well-know 

definition of the theory is proposed by Biddle (1979) as “…a science concerned with 

the study of behaviours that are characteristic of persons within contexts and 

withprocesses that produce, explain or are affected by these behaviours”.

In accordance with this definition, contemporary perspective of the theory is 

conducted by clearly identification of configurations of social integration and 

interaction as the demystifying its’ effect on personality and individuality as an 

integrative model of behaviour (Solomon et al., 1985). Therefore, the concentration 

of the theory is mainly on recognition of interaction of (intercultural) encounters and 

the role perceptions of encounters on each other’s. 

2.1.2. Interdependence Theory

The perspective of the interdependence theory is established on logical analysis of 

structure of interpersonal interaction (Sharma et al., 2012; Paswan and Ganesh, 
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2005).  The theory is implying a logical and explicable process that is for better 

understanding of specific situations, problems motivations and opportunities via the 

concept of transformation. Furthermore, the theory illuminates our thought of social-

cognitive processes, affects, attributions, and self-presentations for encounters and it 

enlightens adaptation, personification, relationships and social norms of encounters 

through unintended and intended situations (Rusbult and Van Lange 2003).

2.2. The Research Constructs 

2.2.1 Intercultural Communication Competence 

Intercultural communication competence(ICC) is the capability to think, discriminate 

the differences, internalize the various cultural settings, manage the experiences 

properly and build an effective communication in the most appropriate way with 

individuals from different cultures in the cross-cultural environment (Friedman and 

Antal, 2005). ICC influences cross-cultural interactions (Sharma et al., 2009) where 

people with better ICC represent a greater ability to learn foreign languages and 

norms or values of other cultures. They can communicate effectively with people 

from different cultural backgrounds (Lustig and Koester, 2009; Thomas et al., 2008). 

Furthermore, revenue contribution, service concentration, interpersonal skills, social 

and job satisfaction are influenced by encounters’ intercultural sensitivity (Sizooet 

al., 2005), however, most of the encounter’s expectations and reactions have been 

examined without ICC (Ryoo, 2005).

Individuals with lower ICC are likely to feel less comfortable and expose weak inter-

role congruence in intercultural encounters (IEs) compared to those with higher 

levels of ICC (Friedman and Antal, 2005). Those with higher ICC exhibit more 

empathy and respect for individuals from other cultures, respond to curious 

circumstances and behaviours in a non-judgmental way without showing visible or 

perceivable discomfort, and enthusiastically use their knowledge and experience to 

predict various expectations in numerous situations (Lustig and Koester, 2009). 

Earlier studies in sociology, psychology and marketing have provided several 

appropriate reasons of increasing interaction comfort during communication have a 
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positive impact on elimination of perceived risk(Paswan and Ganesh, 2005), and 

build trust and confidence (Spakeet al., 2003).

2.2.2. Social Environment

The environment is a major antecedent for explaining the consumption experiences 

in various businesses settings (Uhrich and Benkenstein, 2012). Previous studies in 

marketing literature, conceptually or empirically, have paid considerable attention to 

environment such as; impact of store environment on service setting (Jeong et al., 

2012), social and physical atmospheric effects in hedonic service consumption 

(Uhrich and Benkenstein, 2012); the relationship of environmental externalities and 

consumption preferences (Jim and Chen, 2007); the relationship of physical 

environment and customer behaviour (Tombs, and McColl-Kennedy, 2003) and the 

role of environment in marketing services (Baker, 1986). Communication that is 

based on cross-cultural aspects is deeply embedded in the individuals of belief 

systems, values, norms and other scripts of diverse cultures (Patel et al., 2011).

Received stimuluses’ which are acceptable and / or unacceptable on these indicators 

are created a perception maps for individuals and it becomes behaviour for others in 

the society (Patel et al., 2011). In other words, the individual’s perceptions on social 

environment in various cultures depend on the individual or group views. 

In the study, social environment is compromised four main factors that are namely 

economics, education, socio-cultural environment and policy. However, due to the 

lack of clarification on social environment in marketing literature, the study is 

presented general approach for understanding the social environment in the related 

part.

2.2.3. Multicultural Personality 

Theories of personality have been essentially concentrated on the dimensions of 

human characteristics that can be categorized under cognitive and affective patterns 

such as thoughts and emotions for explaining the behavioural aspects of human being 

(Boag and Tiliopoulos, 2011; Ahmad et al., 2012). According to traditional 

definitions of personality, it is a self-motivated psychophysical system that create an 

individual’s characteristic patterns of behaviour, thoughts, and feelings and these 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



119

patterns give direction to the individual’s life (Boag and Tiliopoulos, 2011; Pervin, 

2003). The popular trait psychology approach was materialized by Five Factor 

Model defined as neuroticism, extraversion, openness, agreeableness and 

conscientiousness (Hofstede and McCrae, 2004). Although, the Model has been 

researched from numerous scholars in various fields, however, critics argues on its 

limitation in explaining “how culture shapes personality”, “how personality traits 

and culture interact to shape the behaviour of individuals and social groups ”

(Hofstede and McCrae, 2004) and “What extent do the culture and sub-cultures in 

which people are immersed shape their personality?”(Dumont, 2010). Therefore, in 

contrary to classical perspective on personality and the subsequent critics, the study 

suggests to understand the personality in terms of the cultural indicators.

2.2.4. Interaction Comfort

Several social or psychological theories have used to describe the interaction

behaviour of intercultural encounters in cross-cultural atmosphere in many ways or 

under the various circumstances. Despite complicated definitions, the study 

employed the theory of interdependence (Surprenantet al, 1983)to clarify the nature 

of interaction. As stated in the theory, each part of interaction has an impact on 

another part because behaviour of the second part is influenced by the outcomes of 

the first part. In other words, the ISEs are not independent and perceived symptoms 

of each parts help to increase the level of knowledge on each parts and also reduce 

the uncertainty. Basically, interaction comfort is defined as likely the individuals 

share common norms, values, languages and other factors that are related with 

culture, it obviously improves predictability of individual’s expectations and 

behaviour, decrease uncertainty and create a sufficient communication each other. 

Furthermore, majority of individuals is ethnocentric and they incline to view their 

own behavioural values or norms as appropriate and others as inappropriate

(Triandis, 2000). Therefore, due to perceived dissimilarities in behavioural values or 

norms such as based on language, religion and so on, when individuals from diverse 

cultural backgrounds meet each other, a sense of discomfort is increasing among the 

IEs(Ihtiyar and Ahmad, 2013). Moreover, this level of discomfort arises among 

individuals from same culture as well; even they are greater in an environment. 
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2.2.5. Inter-Role Congruence 

A favourable interaction outcome depends on role clarity, and it should be 

understood each other’s roles and perceptions during communication (Solomon et 

al., 1985).  Unfortunately, even if intercultural service encounters in similar cultures, 

they may have different perceptions about each other, or they may not always allow 

with their roles in interaction (Baker et al., 2009). According to role theory (Solomon 

et al., 1985), the level of conflict and misunderstanding that are caused by the role 

perception (the degree of understanding and agreement between both sides on each 

other’s role in an interaction) may involve breaking the communication between both 

sides, and it may lead to a dissatisfied shopping or service experience for customers. 

Moreover, as highlighted in the studies of Nicholls, (2011); Reimann et al. (2008); 

Hofstede’s, (1980), people from high-power distance cultures, individualistic 

background, high and low uncertainty avoidance cultures represent distinctive 

differences on inter-role congruence in the context of intercultural service 

encounters. The inter role congruence will thus positively affect interaction comfort.

2.3. Interrelationship among Constructs

The present study will conduct a framework to research the impact of social 

environment (SE) and multicultural personality (MP) on Intercultural 

Communication Competency (ICC) and its consequence on the inter-role congruence 

(IRC) and interaction comfort (IAC) among the grocery retail customers of 

multicultural Malaysia as shown in hypotheses below.

1. H1: Social environment determines intercultural communication competence.

2. H2: Social environment determines multicultural personality.

3. H3: Social environment determines interaction comfort.

4. H4: Multicultural personality determines interaction comfort.

5. H5: Multicultural personality determines inter-role congruence.

6. H6: Intercultural communication competence determines interaction comfort.

7. H7: Intercultural communication competence determines inter-role congruence.

8. H8: Inter-role congruence determines interaction comfort.
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3.0 Research Methodology

This paper intends to propose an appropriate methodology to empirically examine 

the interactions among the various constructs of the framework (Figure 1) and to test 

whether it is a valid way of conceptualizing the related multicultural social 

environments. The following discussion explains and justifies the research design, as 

well as detailing its administrative procedures or operational framework to examine 

the data.

In designing this research, the nature of the research problems and the objectives of 

the study, which then translated into the conceptual framework, served as a basis to 

indicate the types of design to be applied. This research shall start with the 

exploratory investigations relevant constructs through substantial literature review 

and expert opinions in order to clarify and define the nature of notions.  It will be 

followed with the establishment research questions, hypotheses and research 

objectives.  Furtherance to that, based on the established conceptual framework, 

questionnaire survey will be developed.  The survey design should incorporate 

available tools from existing theories and literature on each of the recognized 

elements of the research constructs as discussed earlier. 

Figure 1: Research Framework

Source: Developed for this Research

The next step would be conducting fieldwork study or collecting the survey data 

among the respondents to examine and measure the latent constructs based on the 
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selected parameters and variables. In this major quantitative phase, the study may

apply PLS-SEM technique to assess the relationships between the constructs and 

consequently address the hypotheses and model fit. The advantage of the technique, 

which is a relatively new analytical tool, is that it combines the principle of factor 

analysis and multiple regressions in one procedure (Hair et. al., 2013).  Employing 

PLS-SEM technique would thus contribute to theory testing and to explain the 

relationships among the model constructs.  

4.0 Conclusion and Future Recommendation

The fundamental objective of this study is to present and examine the relationships of 

the theoretical model among the dimensions of intercultural communication 

competence, multicultural personality, social environment, inter-role congruenceand 

interaction comfort. The theoretical model presented in the study postulated that 

social environment impacts on multicultural personality, intercultural communication 

competenceand interaction comfort directly;multicultural personality has a positive 

relationship with intercultural communication competence and interaction 

comfort;intercultural communication competence affects interaction comfort and 

finally; inter-role congruence influence interaction comfort.

The possible findings are anticipated to bring meaningful improvement in managing 

and understanding the intercultural marketing constructs in the practice and beyond 

the theory. The implications for further research would be to test both the indirect 

and direct effects of the model on customer satisfaction and loyalty in various service 

settings. The main administrative implication from the study will be that assessments 

of service experience in terms of the intercultural communication in addition to the 

conventional cognitive assessment of the normal retail or service quality. To 

marketers, the study would assist in coming out with effective ICC strategies in 

operating in multicultural market environment. The primary concern of Malaysian 

authorities is to increase internal and external satisfaction in its burgeoning retail 

industry which is the most active and fourth largest contributor sub-sectors in the 

Malaysian economy and Gross National Income (GNI).  The ICC will improve the 

industry competitiveness among the multicultural customers and investors. Another 
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positive outcome of the study would be the modernizing and humanizing the retail

industry and raise the highly skilled employee for further investments.
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Abstract 

For large retailers and manufacturers, the issue of outsourcing logistics activities to 
specialized service providers arises for thirty years. It resulted in the creation of powerful 
companies like Kuehne + Nagel, Norbert Dentressangle whose job is to offer their clients a 
personalized logistics services, including a multitude of components (e.g. transport, order 
picking, inventory management, creation of promotional items, etc.).Therefore, the aim of this 
paper is to provide theoretical insights into the logistics outsourcing phenomenon and to 
trace the evolution of the job and offer of LSP. We are also interested in the characteristics of 
shipper-LSP relationship. A qualitative study was conducted with a major player in the 
Moroccan mass retail industry, who has outsourced some of its logistic activities to a world-
renowned LSP few years ago. 

Keywords: Logistics outsourcing, logistics service provider, inter-organizational relationship, 
Retail, Morocco. 

1. Introduction 

The overall scope of outsourcing is continuing to grow, as companies focus on their core 

competencies and shed tasks perceived as noncore (Sanders et al., 2007). As a result, 

outsourcing has become a megatrend in many industries, most particularly in logistics and 

supply chain management (Boissinot and Kacioui-Morin, 2009). This have enabled logistics 

service providers (LSP) to become almost strategic actors in supply chains (Fulconis, 2014). 

Besides the problems in the basic phenomenon of logistics outsourcing, the role of LSP 

and the development of their activities in recent years have drawn the attention of 

management science researchers. Research conducted by Marasco (2008) on 152 articles 

published between 1989 and 2006 in 33 highly ranked international journals demonstrates the 
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growing interest in the topic of outsourcing. In this sense, the recent study by Langley et al. 

(2013) noted that 65% of shippers are using the services of LSP to manage their logistics 

activities. Furthermore, if the logistics service industry in Europe and North America has 

reached its maturity, increasing logistics outsourcing practices are noticed in other regions, 

such as Asia Pacific, America Latin or North Africa. 

From this observation and the lack of researches on logistics outsourcing in these regions 

(North Africa in particular), this paper seeks to throw more light on logistics outsourcing 

practices in Moroccan mass retail market. This industry is one of the most dynamic with a 

high level of logistics outsourcing.  

The remainder of the paper is organized as follows:  the subsequent section presents 

theoretical background, beginning with the concept of logistics outsourcing and continuing 

with describing LSP’s offer and the characteristics of the relationship between shippers and 

LSP. We will also analyze logistics outsourcing decision from the transaction cost theory 

perspective. The third section describes the research methodology and the Moroccan mass 

retail industry, while the fourth section presents the data analysis and the results obtained. The 

last section provides a discussion of the findings including theoretical and managerial 

implications, study limitations and future research directions. 

2. Theoretical background 

In this section, we will discuss the state of the art issues of logistics outsourcing. First, we 

will review the definitions of outsourcing (1.1). Then, we will present LSP’s business 

evolution and responsibilities (1.2). Finally, we will depict the nature of shipper-LSP 

relationship before analyzing it under the relevant terms of transaction cost theory (1.3). 

2.1. Definition of Logistics Outsourcing: towards a consensus… 
There is a vast literature on outsourcing, however, there is no real consensus on the 

definition of the term and even fewer on logistics outsourcing (Aktas et al., 2011; Gilley and 

Rasheed, 2000; Marasco, 2008). In fact, most studies have agreed on the lack of a uniform 

definition of the outsourcing, particularly because of the proliferation of approaches1 used to 

address this issue (Marasco, 2008; Selviaridis and Spring, 2007, Murphy Knemeyer, 2005; 

Halldórsson and Skjoett-Larsen, 2004; Skjoett-Larsen, 2000). Murphy and Poist (2000) have 

                                                           
1Different disciplines have been mobilized to address the phenomenon of logistics outsourcing: Economics, 
Strategic Management, inter-organizational Marketing, Human Resource Management, etc. 
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growing interest in the topic of outsourcing. In this sense, the recent study by Langley et al. 

(2013) noted that 65% of shippers are using the services of LSP to manage their logistics 

activities. Furthermore, if the logistics service industry in Europe and North America has 

reached its maturity, increasing logistics outsourcing practices are noticed in other regions, 

such as Asia Pacific, America Latin or North Africa. 

From this observation and the lack of researches on logistics outsourcing in these regions 

(North Africa in particular), this paper seeks to throw more light on logistics outsourcing 

practices in Moroccan mass retail market. This industry is one of the most dynamic with a 

high level of logistics outsourcing.  

The remainder of the paper is organized as follows:  the subsequent section presents 

theoretical background, beginning with the concept of logistics outsourcing and continuing 

with describing LSP’s offer and the characteristics of the relationship between shippers and 

LSP. We will also analyze logistics outsourcing decision from the transaction cost theory 

perspective. The third section describes the research methodology and the Moroccan mass 

retail industry, while the fourth section presents the data analysis and the results obtained. The 

last section provides a discussion of the findings including theoretical and managerial 

implications, study limitations and future research directions. 

2. Theoretical background 

In this section, we will discuss the state of the art issues of logistics outsourcing. First, we 

will review the definitions of outsourcing (1.1). Then, we will present LSP’s business 

evolution and responsibilities (1.2). Finally, we will depict the nature of shipper-LSP 

relationship before analyzing it under the relevant terms of transaction cost theory (1.3). 

2.1. Definition of Logistics Outsourcing: towards a consensus… 
There is a vast literature on outsourcing, however, there is no real consensus on the 

definition of the term and even fewer on logistics outsourcing (Aktas et al., 2011; Gilley and 

Rasheed, 2000; Marasco, 2008). In fact, most studies have agreed on the lack of a uniform 

definition of the outsourcing, particularly because of the proliferation of approaches1 used to 

address this issue (Marasco, 2008; Selviaridis and Spring, 2007, Murphy Knemeyer, 2005; 

Halldórsson and Skjoett-Larsen, 2004; Skjoett-Larsen, 2000). Murphy and Poist (2000) have 

                                                           
1Different disciplines have been mobilized to address the phenomenon of logistics outsourcing: Economics, 
Strategic Management, inter-organizational Marketing, Human Resource Management, etc. 

 

considered that the lack of consensus on the definition of logistics outsourcing has thus 

resulted in the differences over the growth of LSP. Although, in the English literature several 

terms are synonyms (Maloni and Carter, 2006) which are referred to the outsourcing of 

logistics, such as third-party logistics, logistics outsourcing, contract logistics, and logistics 

alliances or contract distribution (Selviaridis and Spring, 2007, Bourlakis and Melewar, 2011; 

Razzaque and Sheng, 2008, Jung and al., 2008). 

If the definitions found in the literature reflect each of the different aspects of logistics 

outsourcing, it is possible to bring these definitions into two categories each one containing 

aspect of the logistics activities that had been outsourced to LSP. The first distinguishes the 

scope and type of outsourced activities. In this context, Lieb (1992, p. 29) considers that 

“third-party logistics involves the use of external companies to perform logistics functions 

that have traditionally been performed within an organization. The functions performed by 

the third party can encompass the entire logistics process or selected activities within that 

process”. Berglund et al. (1999, p. 59) consider that “third-party logistics are activities 

carried out by a logistics service provider on behalf of a shipper and consisting of at least 

management and execution of transportation and warehousing. In addition, other activities 

can be included, for example inventory management, information related activities, such as 

tracking and tracing, value added activities, such as secondary assembly and installation of 

products, or even supply chain management”. The second category definitions reflect the 

duration and nature of the relationship between the shipper and the LSP. Bask (2001, p. 474) 

describes logistics outsourcing as “relationships between interfaces in the supply chains and 

third-party logistics providers, where logistics services are offered, from basic to customized 

ones, in a shorter or longer-term relationship, with the aim of effectiveness and efficiency”. 

This expanded definition range logistics activities supported by LSP (from basic to 

customized logistics activities) and refers to the length (short and long term) and the expected 

goals of this relationship (effectiveness and efficiency). 

Whatever the term used, logistics outsourcing can then be understood as an organizational 

practice that appeals to a third party or an outside supplier to perform one or more logistics 

activities that were previously performed in-house. As part of this research, we define 

logistics outsourcing as choosing a LSP to perform all or part of logistics activities, previously 

carried internally, as part of a short- or medium-term contract, in order to incur business-level 

benefits. 

2.2. LSP, a key player of supply chains 
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The extensive use of logistics outsourcing within the distribution channel has fostered the 

emergence of a new player, i.e. the LSP (Boissinot and Kacioui-Morin, 2009). Indeed, the 

logistics service industry has changed considerably over the past thirty years, stimulated both 

by the development of the supply and demand of LSP (Langley and al., 2013). LSP today 

increasingly offer activities in broad and specific areas of expertise. They work throughout the 

supply chain (upstream and downstream) from raw material transport, storage, product 

assembling, etc. Some of them have established themselves in developing activities closer to 

the heart of their customers’ activities (Bonet and Boissinot, 2012). 

In order to identify the boundaries of logistics services industry, Roques and Michrafy 

(2003) identify three dimensions in the range of services provided by LSP: the first dimension 

is called "core business", the second "additional customer services" and the third "new 

businesses" (see Table 1). 

Table 1:The three dimensions of LSP offer 

Core business Additional customer services New businesses  
-Order preparation 
- Storage / warehousing 
- Inventory Management 
- Transport 

- Customer Service 
- Billing for customer account 
- Archiving 

- Installation of site 
- Co-manufacturing 
- Call center management 
- Co-packing 
- Information technology 

Source: Roques and Michrafy (2003), based on a survey conducted in France with the Observatory of Logistics 
Services 

The results of Roques and Michrafy (2003) study’s and recently those by Langley et al. 

(2013) demonstrate that traditional services such as transportation, warehousing, inventory 

management and order picking occupy the forefront of activities offered by the LSP for all 

studied regions (Europe, North America, Latin America and Asia Pacific). These results also 

emphasize the commitment of the LSP to their traditional business but also show a 

broadening in their offerings to suit the changing needs of shippers. Consequently, the offers 

of LSP has grown to incorporate para-industrial and para-commercial activities that have little 

relation to what concerns logistics (such as call center management, co-manufacturing2 and 

co-packing3, etc.). Since mid-2000s, several LSPs have moved towards "new businesses" by 

offering value added services and still looking for a more comprehensive and modular 

solution that meets the individual needs of their customers (Roques and Michrafy, 2003). 

                                                           
2Co-manufacturing is a tool of mass customization in which the LSP receives on behalf of a shipper, a set of 
modules and ensures that these final assembly, according to customer orders. 
3Co-packing is a packaging operation which aims to bring together, in the same packaging, same or different 
products. Most often it is for promotion operations. 
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The extensive use of logistics outsourcing within the distribution channel has fostered the 

emergence of a new player, i.e. the LSP (Boissinot and Kacioui-Morin, 2009). Indeed, the 

logistics service industry has changed considerably over the past thirty years, stimulated both 

by the development of the supply and demand of LSP (Langley and al., 2013). LSP today 

increasingly offer activities in broad and specific areas of expertise. They work throughout the 

supply chain (upstream and downstream) from raw material transport, storage, product 

assembling, etc. Some of them have established themselves in developing activities closer to 

the heart of their customers’ activities (Bonet and Boissinot, 2012). 

In order to identify the boundaries of logistics services industry, Roques and Michrafy 

(2003) identify three dimensions in the range of services provided by LSP: the first dimension 

is called "core business", the second "additional customer services" and the third "new 

businesses" (see Table 1). 

Table 1:The three dimensions of LSP offer 

Core business Additional customer services New businesses  
-Order preparation 
- Storage / warehousing 
- Inventory Management 
- Transport 

- Customer Service 
- Billing for customer account 
- Archiving 

- Installation of site 
- Co-manufacturing 
- Call center management 
- Co-packing 
- Information technology 

Source: Roques and Michrafy (2003), based on a survey conducted in France with the Observatory of Logistics 
Services 

The results of Roques and Michrafy (2003) study’s and recently those by Langley et al. 

(2013) demonstrate that traditional services such as transportation, warehousing, inventory 

management and order picking occupy the forefront of activities offered by the LSP for all 

studied regions (Europe, North America, Latin America and Asia Pacific). These results also 

emphasize the commitment of the LSP to their traditional business but also show a 

broadening in their offerings to suit the changing needs of shippers. Consequently, the offers 

of LSP has grown to incorporate para-industrial and para-commercial activities that have little 

relation to what concerns logistics (such as call center management, co-manufacturing2 and 

co-packing3, etc.). Since mid-2000s, several LSPs have moved towards "new businesses" by 

offering value added services and still looking for a more comprehensive and modular 

solution that meets the individual needs of their customers (Roques and Michrafy, 2003). 

                                                           
2Co-manufacturing is a tool of mass customization in which the LSP receives on behalf of a shipper, a set of 
modules and ensures that these final assembly, according to customer orders. 
3Co-packing is a packaging operation which aims to bring together, in the same packaging, same or different 
products. Most often it is for promotion operations. 

 

Furthermore, the literature in logistics and supply chain management proposes to classify 

LSP into different categories according to their service offering. Delfmann et al. (2002) 

identify three profiles of LSP: the "Standardizing LSP" offering standard logistics services, 

the "Bundling LSP" assembling existing modules, and "Customizing LSP" providing 

personalized services to their customers. Hertz and Alfredsson (2003) propose a classification 

of LSP according to two criteria: their general ability for problem solving and their ability for 

customer adaptation. They distinguish between "Standard Third-Party Logistics provider" 

supplying standardized logistics services. "Service developer" offering value-added services 

developed on the basis of sufficiently standardized offer, that could be combined according to 

each customer need. "Customer adapter" whose business is to support logistics activities of 

his customers improving the efficiency of these activities but actually not making 

development much development of services. Finally, "Customer developer" is considered by 

Hertz and Alfredsson (2003) as the most advanced and difficult form of LSP. It involves a 

high integration with the shipper taking over its whole logistics activities Thus, Such LSP are 

involved in the co-construction of logistics systems of their customers and rely for this on 

their know-how, innovation skills and mastery of IT systems. 

Beyond the types of LSP that exist in the academic literature, Accenture Consulting filed 

designations to identify different categories of LSP. We find the 1PL (First Party Logistics) 

and 2PL (Second Party Logistics) that handles only transportation and warehousing activities. 

The name 3PL (ThirdParty Logistics) is given to the LSP, which in addition to ensuring the 

implementation of physical operations, also provides value-added services. Finally, 4PL 

(Fourth Party Logistics) are part of the family of dematerialized logistics providers. They 

have no physical assets but are based, to build their supply, on the control of IT systems and 

the ability of networking of a set of actors such as carriers and warehouses’ providers 

(Selviaridis and Spring, 2007; Fattam, 2014). 

2.3. Characteristics of the shipper-LSP relationship 

The nature of the relationship between the LSP and the shipper has been studied by many 

authors. By examining outsourcing relationships, Sanders et al. (2007) have identified 

different levels of these relationships. The two dimensions adopted are the scope of the task 

outsourced, and the criticality of the outsourcing activities. The first dimension refers to the 

nature and number of activities supported by the service provider and therefore determines his 
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level of responsibility. The second dimension reflects the importance of the outsourced 

activities to the company (see Figure 1). 

Figure 1 Outsourcing relationships 

 

Source: Sanders and al., p. 8, 2007 

Indeed, higher the level of responsibility of the provider- due to the number and the 

importance of the activities they are assigned with- the outsourcing relationship will switch 

from a contractual relationship between actors (non-strategic) to a relational such alliances or 

partnerships. For Bagchi and Virum (1998, p. 193) logistical alliance allows the construction 

of "along-term formal or informal relationship between shippers and logistics providers to 

render all or a considerable number of logistics activities for the shipper. Shippers and 

logistics providers see themselves as long-term partners in this arrangement”. 

Moreover, Gibson et al. (2002) have explored the success factors of logistics outsourcing 

projects. To evaluate the relationship with their LSP, shippers pay attention to the degree of 

cost control, efficiency, confidence and flexibility. In this sense, Hofer et al. (2009) have 

emphasized the importance of five factors in the development of a successful and sustainable 

outsourcing relationship. These factors include: sharing information, sharing risks and 

rewards, planning logistics operations, and the establishment of an associated control system. 

The authors also emphasize how trust is important in the shippers-LSP relationship. 
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level of responsibility. The second dimension reflects the importance of the outsourced 

activities to the company (see Figure 1). 

Figure 1 Outsourcing relationships 

 

Source: Sanders and al., p. 8, 2007 

Indeed, higher the level of responsibility of the provider- due to the number and the 

importance of the activities they are assigned with- the outsourcing relationship will switch 

from a contractual relationship between actors (non-strategic) to a relational such alliances or 

partnerships. For Bagchi and Virum (1998, p. 193) logistical alliance allows the construction 

of "along-term formal or informal relationship between shippers and logistics providers to 

render all or a considerable number of logistics activities for the shipper. Shippers and 

logistics providers see themselves as long-term partners in this arrangement”. 

Moreover, Gibson et al. (2002) have explored the success factors of logistics outsourcing 

projects. To evaluate the relationship with their LSP, shippers pay attention to the degree of 

cost control, efficiency, confidence and flexibility. In this sense, Hofer et al. (2009) have 

emphasized the importance of five factors in the development of a successful and sustainable 

outsourcing relationship. These factors include: sharing information, sharing risks and 

rewards, planning logistics operations, and the establishment of an associated control system. 

The authors also emphasize how trust is important in the shippers-LSP relationship. 

 

2.4. The logistics outsourcing decision apprehended through transaction cost 
theory 

Companies are perpetually questioning whether to "make or buy", i.e. choose to either 

manufacture themselves or buy from the market (Quin and Hilmer, 1994; Boissinot and 

Bonet, 2012). They are looking for the most satisfactory organizational form. In this sense, 

several theoretical framework tried to inform the decision of outsourcing. 

Among all theoretical corpus mobilized to justify logistics outsourcing, transaction cost 

theory (denoted TCT) is the most used. Inspired by the work of Coase (1937) and mainly 

developed by Williamson (1975, 1979, 1981, 1985), the TCT believes that any transaction 

between two partners creates specific costs. These costs are called transaction costs. They 

include research provider fees (or information costs), negotiating costs and concluding 

contracts, control costs of the management and the monitoring of the signed contract 

(Williamson, 1985). 

TCT considers that the choice of governance form to be adopted (hierarchy, market or 

hybrid form) should match the characteristics of the transaction to coordinate. These are four 

in number: asset specificity, uncertainty of the transaction, the frequency of the relationship 

and evaluation facility of the provider’s service4. It is recommended when the assets are 

highly specific to maintain them internally in order to avoid the risk of dependence with the 

LSP. This risk can encourage the adoption of opportunistic behavior. When the level of 

uncertainty is high, TCT recommends vertical integration as the most appropriate 

organizational structure. 

In logistic, two forms of uncertainty can occur: first, the "internal" uncertainty 

corresponding to a shipper difficulties in defining future requirements for logistics activities 

management (Stank and Maltz, 1996), second, the "external" uncertainty that is on the 

growing complexity of the institutional and regulatory environment, the globalization of 

markets with new organization practices, culture differences, etc. (Sohail and Sohal, 2003). 

The frequency reflects the degree of repetitiveness of the relationship. Finally, the provider 

evaluation facility must also be taken into account in the outsourcing decision. Indeed, when 

the performance of a service provider is difficult to measure, it is recommended to internalize 

the transaction. Conversely, outsourcing is desirable when the company has a good 

                                                           
4Attribute added by Williamson 1991 
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knowledge of the operation and the performance of the outsourced activities and also when it 

is easy to evaluate the provider. 

TCT provides relevant insights in choosing outsourcing as a corporate governance 

structure. Given the robustness of its premise, it remains the most mobilized theoretical 

approach for understanding the phenomenon of logistics outsourcing. 

3. Methodology and empirical research  

We present in this section, the methodology adopted to conduct our research and 

characteristics of Moroccan mass retail industry. 

3.1. Qualitative research  

To give answers to our research question (the role and weight of the LSP in the logistics 

outsourcing process from mass retailers in Morocco), the methodological positioning chosen 

for this research is qualitative. Several semi-structured interviews were conducted with many 

managers working for a Moroccan mass retailer (director of the logistics department, 3 other 

managers in logistics department, director of PGC department, a manager in a hypermarket, a 

manager from, a manager of manufacturer’s relationship) and managers working for suppliers 

(commercial director of a fruit juice manufacturer, commercial director of a cereal 

manufacturer). We choose this retailer because it’s not only the leader in the retail market in 

Morocco in terms of sales but also has large number of outlets (hypermarkets and 

supermarkets) throughout the territory of Morocco. Its position of leadership and growth in 

Moroccan supermarket has pushed it to initiate the first logistics outsourcing project in this 

sector since 2005. Interviews conducted with managers of this retailer followed the protocol 

composed of three main themes: the factors explaining logistics outsourcing by mass retailers, 

the LSP selection process and finally the nature of this outsourcing relationship. The 

interviews were transcribed and analyzed. In addition to primary data, research also relies on 

secondary sources from the trade press and annual reports of the company. Evrard et al. 

(2009) pointed out that the interviews as documentation are the main sources of information. 

They allows to directly obtain a description of a constructed managerial situation and take 

into account the situational context in which the behavior takes place. 

3.2. Characteristics of Moroccan mass retail industry  
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knowledge of the operation and the performance of the outsourced activities and also when it 

is easy to evaluate the provider. 

TCT provides relevant insights in choosing outsourcing as a corporate governance 

structure. Given the robustness of its premise, it remains the most mobilized theoretical 

approach for understanding the phenomenon of logistics outsourcing. 

3. Methodology and empirical research  

We present in this section, the methodology adopted to conduct our research and 

characteristics of Moroccan mass retail industry. 

3.1. Qualitative research  

To give answers to our research question (the role and weight of the LSP in the logistics 

outsourcing process from mass retailers in Morocco), the methodological positioning chosen 

for this research is qualitative. Several semi-structured interviews were conducted with many 

managers working for a Moroccan mass retailer (director of the logistics department, 3 other 

managers in logistics department, director of PGC department, a manager in a hypermarket, a 

manager from, a manager of manufacturer’s relationship) and managers working for suppliers 

(commercial director of a fruit juice manufacturer, commercial director of a cereal 

manufacturer). We choose this retailer because it’s not only the leader in the retail market in 

Morocco in terms of sales but also has large number of outlets (hypermarkets and 

supermarkets) throughout the territory of Morocco. Its position of leadership and growth in 

Moroccan supermarket has pushed it to initiate the first logistics outsourcing project in this 

sector since 2005. Interviews conducted with managers of this retailer followed the protocol 

composed of three main themes: the factors explaining logistics outsourcing by mass retailers, 

the LSP selection process and finally the nature of this outsourcing relationship. The 

interviews were transcribed and analyzed. In addition to primary data, research also relies on 

secondary sources from the trade press and annual reports of the company. Evrard et al. 

(2009) pointed out that the interviews as documentation are the main sources of information. 

They allows to directly obtain a description of a constructed managerial situation and take 

into account the situational context in which the behavior takes place. 

3.2. Characteristics of Moroccan mass retail industry  

 

Today mass retail industry in Morocco enjoyed unprecedented success. The arrival of new 

competitors in the market since 2009 is among the main stimulants for the launch of RWAJ 

plan by the government to modernize commerce and changing consumer habits of Moroccans 

(Bahha and Chanut, 2014). Medium and large areas have experienced an average annual 

growth of 15% over the last 5 years and 600% in past 10 years. Currently, the number of 

food-based hypermarkets and supermarkets is over 250. Four groups share the retail sector in 

Morocco: SNI owner Marjane hypermarket chain and supermarket ACIMA, Ynna holding 

Group owner of the hypermarket chain Aswak Assalam, Best Financial Group (franchise 

between Label'Vie and Carrefour) owner of the hypermarket chain Carrefour, Carrefour 

Market supermarkets and the Cash & Carry ATAKADAO, and the last came on the market is 

the Turkish group with its chain of Hardiscount BIM. 

The first three mass retailers are present in most major cities; however, the Turkish BIM 

has chosen initially to limit its openings in the Casablanca-Kénitra area. Sources in the 

professional press suggest the possibility of new openings in other major cities such as Fez 

and Meknes. 

Table 2 Supermarkets and hypermarkets in Morocco 
 

Group Points de vente Creation Market share  

SNI Marjane (hypermarkets) 
ACIMA (supermarkets) 

 
1994 

 
60% 

 
HYPER SA 

Carrefour (hypermarkets) 
Carrefour Market 

(supermarkets) 
ATAKADAO 
(Cash&Carry) 

 
 

2009 

 
285% 

YNNA 
HOLDING 

ASWAK ASSALAM 
(hypermarkets) 

2004 8% 

BIM BIM (supermarkets) 2009 - 
Source : Personnal developpement 

 
4. Presentation and discussion of the results  

In the third section, we will present the results of our research in terms of explanatory 

factors of logistics outsourcing (3.1), the LSP selection process (3.2) and the management and 

monitoring mechanisms of this relationship (3.3). 

4.1. Factors explaining the logistics outsourcing 
                                                           
5 available sur http://www.conjoncture.info/la-grande-distribution-au-maroc-vise-15-du-pib-en-2020/ (website 
visited 15 Novembre 2014) 
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The mass retailer in our study has started a reflection on the reorganization of its logistics 

activities, a few years ago. The choice was to outsource parts of its logistics activities. 

Activities outsourced included warehousing, inventory management, and transportation of 

certain reference products marketed by the retailer from the warehouse of LSP to the stores. 

The outsourcing of these activities can be explained by a desire on the part of leaders to focus 

on their main business (supermarkets) and strengthen their competitive advantage. The 

logistics manager of this retailer note that "in the beginning, logistics was considered as a 

support to our business [...] the expansion of our business in recent years, with the opening of 

new stores more and more distant, pushed us to review the management of our logistics 

activities which now acquires a strategic dimension.[...] Logistics is more and more present in 

our business and we see this as a mean to achieve our goals especially in terms of customer 

satisfaction through the linear replenishment of our stores". Control of logistics costs is an 

important factor in choosing outsourcing logistics activities of the retailer, a manager among 

food sector notes that "the crisis has increased the prices of several commodities for several 

segments including custom duties and hence logistics costs. All this affects the price". She 

adds "we have one warehouse because it is a new creation. We had some deposits before but 

we decided to build a warehouse for food and another for non-food. Suppliers who wish to go 

through this warehouse [...] almost pay a percentage for logistics and transportation costs. 

Because currently, we have stores in Berkane, Oujda, Taza which are faraway. So, they prefer 

not to deliver directly stores. Transportation costs of the truck are expensive anyway, the 

forth costs 5000dh and back 5000dh and especially when truck is empty in the return . So they 

prefer to go through our warehouse, they deliver a single "One shot" location. So there is one 

bill! » 

The reasons given by the retailer to initiate the process of outsourcing is consistent with 

those outlined in the literature. However, beyond the motivations that are based on research 

cost reduction (reducing the breakeven, reduced investment in physical assets and the cost of 

labor)and performance improvement, Outsourcing logistics has involved in the implementing 

or strengthening, by the business customer, a competitive advantage. It also allows the 

company to concentrate on the strategic aspects of their activities, by giving providers 

responsibility for managing the operational details (Carbone, 2004; Barthelemy, 2007; 

Fulconis and al., 2011; Alami and Hdidou, 2012). 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



135
 

The mass retailer in our study has started a reflection on the reorganization of its logistics 

activities, a few years ago. The choice was to outsource parts of its logistics activities. 

Activities outsourced included warehousing, inventory management, and transportation of 

certain reference products marketed by the retailer from the warehouse of LSP to the stores. 

The outsourcing of these activities can be explained by a desire on the part of leaders to focus 
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important factor in choosing outsourcing logistics activities of the retailer, a manager among 

food sector notes that "the crisis has increased the prices of several commodities for several 

segments including custom duties and hence logistics costs. All this affects the price". She 

adds "we have one warehouse because it is a new creation. We had some deposits before but 

we decided to build a warehouse for food and another for non-food. Suppliers who wish to go 

through this warehouse [...] almost pay a percentage for logistics and transportation costs. 

Because currently, we have stores in Berkane, Oujda, Taza which are faraway. So, they prefer 

not to deliver directly stores. Transportation costs of the truck are expensive anyway, the 

forth costs 5000dh and back 5000dh and especially when truck is empty in the return . So they 

prefer to go through our warehouse, they deliver a single "One shot" location. So there is one 

bill! » 

The reasons given by the retailer to initiate the process of outsourcing is consistent with 

those outlined in the literature. However, beyond the motivations that are based on research 

cost reduction (reducing the breakeven, reduced investment in physical assets and the cost of 

labor)and performance improvement, Outsourcing logistics has involved in the implementing 

or strengthening, by the business customer, a competitive advantage. It also allows the 

company to concentrate on the strategic aspects of their activities, by giving providers 

responsibility for managing the operational details (Carbone, 2004; Barthelemy, 2007; 

Fulconis and al., 2011; Alami and Hdidou, 2012). 

 

Recognizing the strategic and managerial challenges of outsourcing logistics, the company 

object of our case study, started the outsourcing process relying on the skills of an external 

actor. 

4.2. The LSP selection process 

For help in choosing the LSP, the company has made use of a consulting office that is 

responsible for the organization of the tender and provide the selection process that meets the 

criteria set out in beforehand. The main criteria are: the maturity of the LSP, expertise and 

know-how in managing the activities assigned to it and control of logistics costs. Once this 

analysis, the choice of the sign fell on a world-renowned LSP, present on the Moroccan 

market for several years and has to his credit many companies operating in different sectors. 

The first contract was signed in 2005 and renewed in 2011. The average duration of the 

contract is 5 years. The specification explicates, amongst other matters, the nature of logistics 

activities supported by the provider, the terms of rating and billing services and governance 

mechanisms to ensure the execution of logistics activities. 

4.3. Controlling and supervising the outsourcing relationship 

In order to ensure the success of the outsourcing relationship, the company prefers 

implementation of close relationship with the LSP marked by trust, shared values and 

commitment to grow together. One of the officials interviewed noted that "[...] operations 

managers responsible for managing the relationship with our supplier maintain close 

relations with it. We work every day to carry this project through durable communication. 

Each of us does his best. [...] The provider is our partner with whom we share our expertise 

and exchange the necessary information [...] for example, we involve our service provider in 

the management of national operations (the school year, during the month Ramadan, the feast 

of Eid al Adha, etc). It offers us solutions and helps us to replenish all stores". Trust, long-

term commitment in the relationship, and the information sharing has been emphasized by 

many authors as key factors for successful outsourcing relationships (Gibson and al., 2002; 

Hofer and al. 2009). 

Furthermore, to ensure the flow of information with the provider, the retailer has chosen 

to keep its own information system. This system manages order taking activities, planning of 

deliveries, stock inventory, etc. The company opted for this solution because it considers that 

the information system is a strategic investment rather to keep it in-house. The logistics 
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manager points out, "we never know what we hide the future ... Our company might decide 

one day to return logistics activities outsourced. It is therefore vital for us to master all the 

informational aspects. " 

To measure the performance of outsourced logistics activities, the company has developed 

with its LSP a dashboard that includes indicators such as the level of service delivery, the 

truck occupancy rate, the rate of breaks, etc. These indicators are continually assessed at 

monthly meetings that allow both partners to review the performance of logistics activities. 

The LSP is not only evaluated with respect to its degree of flexibility and responsiveness, but 

also in relation to its ability to offer innovative solutions (services and processes). 

5. Conclusion  

The aim of this paper was to analyze logistics outsourcing decision of one of the leaders in 

Moroccan mass retail industry. Semi-structured interviews conducted with managers of this 

company allowed us to investigate several issues, including factors explaining the logistics 

outsourcing, the process of choosing the LSP and the governance mechanisms of the 

outsourcing relationship. We noted in this regard that the mass retailer in our study was 

oriented towards outsourcing a part of its logistics operations (warehousing, inventory and 

transportation management) for reasons relating to cost efficiency and refocusing on its main 

business. The choice of the LSP was precise and made on the predefined criteria by the 

retailer. It concerns the maturity of the LSP, its expertise and know-how, and also its mastery 

of logistics costs. In addition, we noted that the relationship between the mass retailer and the 

LSP is considered as a sustainable relationship (outsourcing contract renewed twice) 

characterized by the set of a climate of trust and collaboration between the two actors. 

This paper allows to make theoretical perspectives on logistics outsourcing as a strategic 

approach that has grown significantly over the last three decades. We have traced the 

evolution of LSP’s business and supply. LSP was initially only in-charge of basic operations 

such as transportation and warehousing but has seen its responsibility expanded to take more 

strategic activities in order to bring greater value to its customers. 

However, our research has some limitations: We have mobilized TCT to understand the 

logistics outsourcing phenomenon. Although this theory is widely used in the literature, other 

theoretical perspectives can provide insights on the outsourcing decision and offer a better 

understanding of the phenomenon. Such theoretical perspectives could be the Resource-Based 
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manager points out, "we never know what we hide the future ... Our company might decide 

one day to return logistics activities outsourced. It is therefore vital for us to master all the 

informational aspects. " 

To measure the performance of outsourced logistics activities, the company has developed 

with its LSP a dashboard that includes indicators such as the level of service delivery, the 

truck occupancy rate, the rate of breaks, etc. These indicators are continually assessed at 

monthly meetings that allow both partners to review the performance of logistics activities. 

The LSP is not only evaluated with respect to its degree of flexibility and responsiveness, but 

also in relation to its ability to offer innovative solutions (services and processes). 

5. Conclusion  

The aim of this paper was to analyze logistics outsourcing decision of one of the leaders in 

Moroccan mass retail industry. Semi-structured interviews conducted with managers of this 

company allowed us to investigate several issues, including factors explaining the logistics 

outsourcing, the process of choosing the LSP and the governance mechanisms of the 

outsourcing relationship. We noted in this regard that the mass retailer in our study was 

oriented towards outsourcing a part of its logistics operations (warehousing, inventory and 

transportation management) for reasons relating to cost efficiency and refocusing on its main 

business. The choice of the LSP was precise and made on the predefined criteria by the 

retailer. It concerns the maturity of the LSP, its expertise and know-how, and also its mastery 

of logistics costs. In addition, we noted that the relationship between the mass retailer and the 

LSP is considered as a sustainable relationship (outsourcing contract renewed twice) 

characterized by the set of a climate of trust and collaboration between the two actors. 

This paper allows to make theoretical perspectives on logistics outsourcing as a strategic 

approach that has grown significantly over the last three decades. We have traced the 

evolution of LSP’s business and supply. LSP was initially only in-charge of basic operations 

such as transportation and warehousing but has seen its responsibility expanded to take more 

strategic activities in order to bring greater value to its customers. 

However, our research has some limitations: We have mobilized TCT to understand the 

logistics outsourcing phenomenon. Although this theory is widely used in the literature, other 

theoretical perspectives can provide insights on the outsourcing decision and offer a better 

understanding of the phenomenon. Such theoretical perspectives could be the Resource-Based 

 

View of the firm or the Network approach. In addition, our unit of analysis focused on the 

case study of a single player in the Moroccan mass retail industry. It would therefore be 

relevant in future researches to investigate other companies and compare their logistics 

outsourcing process. A more ambitious research could focus on a comparative study of 

outsourcing logistics of mass retailers in other Maghreb countries: Algeria and Tunisia as 

examples. As emphasized by Perrin (2002), these countries on the southern shore of the 

Mediterranean share not only a common cultural background (geographic location, history, 

language, religion, customs, etc.), but also have points of divergence especially at the 

influence of politics on the economic and social spheres. 
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Abstract 

The economic and social paradigm shift, which started in the last decade, affects the whole 
system of the public administration (its goals, processes and institution network). The authors 
would like to represent in their presentation a performance-measurement model, which is 
based upon the value system of the public administration, and it is suitable to analyse the 
changes and developments of the local government institutions’ efficiency and effectivity. This 
multilevel model focuses on the the competencies and capabilities which contribute to the 
competitiveness of the self-governments and which can provide outcomes about the capacities 
of the local government. As follows the system is suitable to measure and evaluate complex 
effects which are interdependent and which reflect changes in time. The model structure is 
based upon the value map of the welfare public administration which is developed by the 
authors. 

Keywords: performance-management, local government, value map

1. Introduction 

The performance-principle has more and more significance also by the public 

administration and non-governmental organizations. The causes are partly political and on the 

other hand economical (fiscal). 

The literature defines the international spread of the performance-principle by the 

public service organizations in the relation with the New Public Management, started in the 

1980s.  
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Initially by the performance analysis of the public service organizations there was used 

the terminology and methods of the corporate sector. Only from the 1990s was recognized 

that the public service organizations require specific, complex and separate performance-

management system, which corresponds to the requirements of the “good-state”. 

2. Performance-management model 

The performance-management is an instrument of the institution leadership which can 

contribute to the following: 

− it helps to set up the relevant development goals and requirements for the 

organizations performance, 

− with the performance-management those interventions can be supervised which are in 

a relationship to the performance-requirements of the organization, 

− the development requirements can be followed more easily, 

− it helps also by the formulating the individual goals which are relevant to the 

performance of the organization. 

The performance-management process can be divided into five stages (Figure 1.): 

− definition of the goals and performance standards, 

− assessment of the base situation, 

− comparing the goals and the base situation (the facts), 

− formulating the direction of the interventions, 

− feedback from the results of the interventions, and fulfilling the possible corrections. 
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Figure 1. The logical process of the performance-management by the public service 
organizations 

Source: compiled by the authors 

Our performance-measurement and -valuation model analyses the change and 

development of the local governments’ effectivity and efficiency. The performance-

management is in accordance with the strategy and yearly work plan of the fiscal 

organizations. It contains the consistent determination method of those goals and performance 

indicators which increase the organizational performance. Furthermore includes the 

elaboration of the relevant managerial reports and helps by the data collection and analysis 

which are needed to these reports. 

3. The value map of the welfare public administration 

The identification of capabilities is a complex problem which can be measured by 

various qualitative and quantitative indicators. The analysis of the output indicators (the 

primary local governmental capability changes) and the input indicators (the local 

governments’ actions and interventions in the analysed territory) gives the possibility to 

define the measuring elements of the frame-model. This can ensure for the users the adequate 

interpretation of the processes. 

The value map of the welfare public administration can help to identify the elements 

of the local governmental performance. The main analysis fields are the following: 

cooperation, innovation, sustainability, civil-friendly and safe (Figure 2.). 
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Figure 2. The value map of the welfare public administration 

Source: compiled by the authors 

4. Performance-management by the local governments 

The indicators values represent the positive or negative change compared to the basis 

value. From these qualitative or quantitative independent variables can be subtracted a value-

based consequence only in that case, if the result or effect is also sensible, so only a complex 

evaluation can be performed. With the help of the model the comparison of the local 

governments’ performance is also possible, - not with relative position - , but using absolute 

values. 

The hierarchical system of the local governments’ performance-measurement can be 

made on the basis of this fact (Figure 3.).  

The upper level is the level of the local governments which can be divided into 

different ranges. These ranges can be analysed also separate, but altogether they give a 

complex (measureable) view from the characteristics of the competencies and capabilities of 

the good local governmental performance. The ranges consist of different viewpoints which 

contribute the multi-dimensional analysis of the subject. In the case, when we examine the 

viewpoints’ typical indicators, if it is necessary we can create an inner structure in the form of 
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main and partial indicators. This has got grounds if the main indicator is input, output, and 

outcome indicator at the same time, and the partial indicator embodies some main evaluation 

parameter. 

Figure 3. The logical frame of the local governmental performance-measurement 

Source: compiled by the authors 

The efficient performance-management operates with combination of different 

methods (Table 1.). 
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1. Table – The applicable methods  
METHODS

ASPECTS OF  
THE 
COMPARISON 

PERFORMANCE PRISM HOSHIN 
MANAGEMENT EFQM MODEL BALANCED SCORECARD 

METHOD 

Relevance of the 
methods 

It takes the stakeholders 
into the organizational 
performance evaluation 
process – reciprocity. 
(owners, employees, 
customers, suppliers, 
social environment) 

The activity of the 
employees has a 
key role by reaching 
the goals. Short 
reaction time onto 
the environmental 
changes. 

The usage of resources 
in the most effective 
way to reach the 
satisfaction of the 
stakeholders, and to 
increase the efficiency.

The organization knows 
his processes, customers 
list, rates of return, value 
of the employees, and the 
context of his financial 
status. 
Skandia navigator: 
exploration and usage of 
the intellectual capital. 

Orientation of the 
methods 

Three dimensional model. 
Satisfaction and 
contribution of the 
stakeholders, (strategies; 
processes; capabilities). 

Establishing the 
desired result for a 
time period.  
Planning the tools. 
Harmonize the 
operation. (Triple 
PDCA cycle) 
HOSHIN 
performance 
method. 
Supporting the 
organizational 
learning process.  

Capabilities: leading, 
strategy, supervising 
employees, resources, 
partner relationships, 
processes. 
Results:  Satisfaction 
of the employees, 
satisfaction of the 
customers, social 
opinion, results of the 
key processes. 

Financial perspective. 
Customers perspective. 
Operational perspective. 
Development, learning 
perspective. 

(Skandia navigator) 

⇓⇓⇓⇓
People 

Effects of the 
usage 

The formation and 
protection of the public 
values gives satisfaction.  

Critical changes 
(breakthrough) – to 
critical problems. 

The analysis of the 
organizational actions 
and results in a 
complex, system-
orientated and 
periodical way 
correlated to the 
EFQM model. 

Interpretation of the 
strategy into indicators.  
Exploring the effect 
connections among the 
indicators.  
From the BSC valuation 
system will be formed a 
managerial system 
(innovative frame). 

Problems of 
unambiguousness 

Selecting those 
performance indicators 
randomly which have a 
connection to the inner 
processes. 

The system, which 
is changing 
periodically, is 
harder to follow up.  

The possibility to 
follow up the critical 
processes in a 
concentrated way. 
The difficulty to 
coordinate innovation 
and learning. 

The uncertainty of the 
performance requirements 
at every stage of the 
hierarchy.  

Usage of the 
method 

The not satisfying 
attention of the 
stakeholders demand and 
requirements. 

It refers not always 
to the critical 
problems.  

The lack of 
commitment brings 
down the efficiency of 
the model usage.  

The performance 
indicators of the 
organizations important 
fields cannot be hold in 
balance through the 
“balancing dimensions”.  
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Possibility of the 
methods delusion 

Using indicators which do 
not give the possibility to 
follow up the realization 
of the chosen strategy.  
Using the indicators for 
communicating the 
strategies inside the 
organization in an 
unrealistic way. 
The motivations of the 
strategy realization do not 
build part (or only 
partially) of the individual 
performance valuation.  

The division of the 
goals is not 
adequate along the 
inner vertical and 
horizontal 
hierarchy.  
The skewness of the 
Hoshin 
management 
system. 

The subjectivity of the 
questionnaire making 
and the textual 
valuation.  

The pressure for perfect 
indicators may lead to 
chaotic systems.  

Problems of 
consistence 

The performance 
indicators are not in 
accordance with the 
strategies, processes and 
capabilities which aim is 
the satisfaction of the 
stakeholders.  

The new system 
does not build in an 
adequate way on the 
Hoshin results of 
the previous year.  

The campaign 
activities which can be 
derived from the 
cyclicity of the self-
evaluation. 

The bad valuation of the 
results. 
The failure of the 
interventions (partially or 
complete).  

Source: compiled by the authors 

5. Conclusions 

The performance-management is more than simply the performance valuation. The 

performance-management is a process, in which the leaders of the organization define the 

objectives for the stakeholders which helps to achieve the strategic goals of the institution. In 

this system they try to increase the organizational performance through the individual 

performances. They build a complex system which defines the individual performance 

requirements from the organizational performance, and the individual performance valuation 

will be connected to the motivation system, and competence development. 

So first of all it is necessary to define the goals which can increase the organizational 

performance, then we should fix the indicators for its measurement. From this can be derived 

the concrete performance and competence requirements of the single individuals. 
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1- INTRODUCTION

The last decades of the twentieth century have witnessed significant changes in the world 

economy. These changes such as trade investment and globalisation, which originated in 

one part of the world, are rapidly diffused to others. The continuous changes in the 

competitive environment of the world economy are forcing most countries particularly 

developing countries to adopt new strategies in order to cope with these changes and 

exploit new emerging opportunities associated with them.

Foreign direct investment (FDI) has been growing rapidly in the last twenty years and it is 

the most important part of international companies activities in the world's market, where 

they compete to attract more customers for their products.

This report will provide first, a brief review about Libyan market and focuses upon the 

marketing environment forces that organisations should consider when they aim to develop 

their global marketing strategies to enter the Libyan market. This aim will be achieved by 

analysing the macro environmental forces that organisations need to consider prior to 

develop a global marketing strategy. In this regard SLEPT (Social, Legal, Economic, 

Political and Technological) analysis model will be used for this purpose, with providing 

some examples about the impacts of these forces upon the Libyan market. Then, the report 

will discuss the investment climate in Libya, including investment incentives that are 

provided by Libyan government. Finally, the report will evaluate the investment climate in 

Libya and provide some recommendations.
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2- THE MARKET OVERVIEW

2-1 Country Overview

Libya occupies a strategic geopolitical location in North Africa as it links Eastern with 

Western Africa and Southern Europe with the rest of Africa. It has a shore of 

approximately two thousand kilometres on the Mediterranean Sea in the north. The country 

is bordered by Algeria and Tunisia to the west and Northwest, respectively. Libya benefits 

from this strategic position, which makes the country a crucial link between the Arab 

world, Europe, and Africa (see appendix for more data about Libya). In 1959, 

The discovery of hydrocarbons and their subsequent exploitation transformed the country 

from an agar-based system to a modern oil-based economy that is one of the most 

prosperous in Africa. By the late 1980s, Libya had experienced a revival in the non-oil 

sectors of the economy and has since been pursuing cautious steps toward greater private 

sector participation. In July 1999, the United Nations announced the suspension of 

economic and other sanctions against Libya, which had been in place since April 1992. 

Foreign investors, especially oil companies, are now eager to resume and /or expand their 

operations in Libya. 

2-2 Marketing Environment Overview

For any organisation, the key factor for successful global marketing is to identify and 

analyse the marketing environment. Therefore, before developing a global marketing 

strategy, it is very important to analysis the marketing environment. The marketing 

environment has been defined in a variety of ways by a number of writers. For example, it 

has been referred to in terms of factors, which are outside the systems control but which 

determine in part at least, how the system performs. The most useful working definition is 

one proposed by Kotler (1988:135) who states, "In general, marketing environment is 

divided into two sectors macro environment and microenvironment. These issues should be 

carefully analysed by marketers, and should be consider as a whole".
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2-2-1 Macro Environment

The focus in the current case will on the macro forces, which consist of several factors that 

have strong impact in developing any marketing strategy within any industry. In this 

regard, Kotler (2000:155) states that "Within the rapidly changing global picture, 

marketers must monitor six major environmental forces: demographic, economic, natural, 

technological, political-legal, and social-cultural". Therefore, there are many possible 

environmental analysis models. In this report the SLEPT (Social, Legal, Economic, 

Political and Technological) model will be used. 

Social/Cultural Environment: It is very important for any organisation to recognise and 

understand the main components of the cultural environment forces such as: -

• Language: language differences have strong influences when developing different 

global strategies such as approaches to advertising campaign planning. Organisations must 

recognise the similarities and differences of the spoken and the commercial languages in 

their target markets in order to create and develop strong global strategies.

In Libya, the population’s native language, except for a very small minority, is Arabic and 

thus Libyans consider themselves as Arabs. Three levels of language are distinguishable: 

classical, the language of the Quran; modern standard, the form used in the present-day 

press; and the regional colloquial dialects. The commercial languages used in Libya are 

Arabic, English and Italian.

Therefore, any organisation looking forward to develop its global marketing strategy in 

Libyan market, must be very selective in choosing its brand name in terms of the native 

language, this name should be understandable and recognisable by consumers in the 

Libyan market.          

However in some cases, organisations have to translate their brand name to the native 

language in order to ensure that brand name will reflect the culture conditions, and to 

attract the majority of consumers as well.
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According to Doole and Lowe (1999:86) “ Spoken language is an important means of 

communication. In various forms, for example plays and poetry, the written word is 

regarded as part of the culture of a group of people. In the spoken form the actual words 

spoken and the ways in which the words are pronounced provide clues to the receiver 

about the type of person who is speaking.’’ In terms of spooking language, Libya can be 

divided into three parts, North West, North East, South. Although all Libyans speak the 

Arabic language, there are slightly differences in the spoken language between these three 

regions. Therefore, foreign companies should be aware of these differences in order to 

avoid the use of any unacceptable words in their strategies. An example for these 

differences can be noted from the word “see’’. This word is pronounced in Arabic as 

“Andor’’ and is written like it is pronounced. This word has different pronunciations in 

Libya depending on the region. In the South, it is pronounced “ashbah’’, in the North West 

“shof’’, where in the North East “hug’’. All these words have same meaning.

• Religion: religion is a major cultural component in the Libyan environment. It has 

significant effects on marketing strategy. This effect is not apparent sometimes. Therefore, 

marketers and organisations must understand and know cultural and religious terms that 

are forbidden in the target market. These can influence consumer behaviours. Thus it is 

necessary to be aware of these things and the way in which they can control the behaviour 

of society members.

Libya is one hundred percent Islamic country. There are some non-Libyan Christians who 

live in the country. The religious aspect is a very important issue and could be a significant 

barrier confronting some advertising and product packaging approaches. Therefore, any 

marketer or organisation wants to enter the Libyan market should carefully take some 

consideration in terms of religion. 

The situation in Libyan market is similar to the situations that exist in most Islamic 

countries, no violation of religion by advertising and other promotional practices. 

According to Doole (2000:15) “ The western companies must understand the difference 

between two key terms; firstly “Haraam’’ the subjects or things which are absolutely 

unlawful and strongly prohibited in Islamic such as, alcohol and cheating, and this has 

implications for all promotional practices as well. These taboo subjects are totally banned 
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in advertising and other promotional activities Saudi, Kuwaiti, and Iranian market. 

Secondly, “ Makruh ’’ The subjects which are detestable and discouraged in Islam, 

nevertheless, it is not banned, because dose not lead to a major sin for instance, smoking is 

not forbidden in Islam as taking alcohol, but it is highly discouraged.

Major “ Haraam ’’ subjects in Islam, which are totally banned in advertising and other 

promotional practices in some Islamic markets are listed in the appendix. Some other 

marketing implications of Islam are noted in appendix.

• Social Organisation: refers to the way people relate to other people. This differs 

somewhat from society to society. For example, the notion of the housewife in Libya is 

similar to that exist in other Arabic countries. In these societies, men are more responsible 

for shopping than women.

In general, the social/cultural forces encompass a wide range of issues that should be 

considered by any organisation looking forward to establish or develop their existing 

global marketing strategies. In this regard Kotler (2000:155) states that “ in the social-

cultural arena, marketers must understand people’s view of themselves, others, 

organizations, society, nature, and the universe. They must market products that 

correspond to society’s core and secondary values, and address the needs of different 

subcultures within a society.’’

Legal Environment: Legal forces have important impacts on different global marketing 

strategies such as pricing, advertising and distribution. However, there is a close 

relationship between the political and legal environments. The international business and 

legal environment had strong impact upon the country’s laws and regulations.

Political Environment: Similar to other macro environment forces, political environment 

should be taken into consideration. The political environment forces often reflect political 

or governmental values and attitudes in some countries. The importance of these forces 

arise form the fact that these attitudes affect finance and economic measurements such as; 

investment regulation, tariffs, taxes and import/export restrictions.
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Therefore, a company must be aware of these facts in order to minimise the risks that 

might occur as a result of conducting businesses with some countries characterised with 

unstable political situations, for instance. However, there are no political parties in Libya. 

The government structure is based on Islamic law (sharia) and the legal system is based on 

a mixture of Italian civil law and Islamic law.

Libya’s political structure is unique, relying on the concept of Jamahiriya (“state of the 

masses”). The structure, which is adopted in 1977, is based on the political philosophy 

presented by Colonel Qadhafi in the Green Book, a guide of socialist, Islamic, and 

Bedouin theories. It advocates direct representation by people through a network of 

committees and popular congresses. 

Technological Environment: According to Doole and Lowe (1999:25) technology is a 

major driving force both in international marketing and in the move towards more global 

market places. The impact of technological enhances can be seen in all aspects of the 

marketing process. The ability to collect data on different markets, management control 

capabilities and the practicalities of carrying out businesses internationally over the past 

few years have been revolutionised with advancement of electronic communications.

The fast development of technological tools such as; Internet, cable satellite and 

communication facilities, have all changed the way of doing business in both domestic and 

global markets. They have also changed consumer attitudes in their buying habits.

Libya is a developing country and has relatively good communication facilities. The 

Internet and World Wide Web have been lunched in Libya few years ago. The majority of 

Libyans are still trying to improve their capabilities in dealing with such new technology.
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The Economic Environment: the starting point in analysing any market involves identifying 

the level and nature of economic activity. The International marketer needs to develop a 

clear idea of the economic situation and how it will influence the marketing mix. It is very 

important for any organisation expanding its activities to the Libyan market to analysis the 

Libyan market in terms of opportunities, threats, strengths and weaknesses (SWOT 

Analysis).

Libya Economy Review: two factors characterise the Libyan economy: oil and political 

changes. Libya began exporting oil in the 1960s, facilitating the country’s transformation 

from one of the poorest nations in the world to one of the wealthiest countries in Africa, 

with a per capita gross domestic product of $2,220 in 1998.

Libya’s economy is dominated by the hydrocarbons sectors, which contributes 95 percent 

of hard currency earnings and approximately 30 percent of GDP.

Agriculture accounts for around five percent of GDP and employs about 13 percent of the 

labour force; climatic conditions and poor soil have severely limited agricultural 

production, causing Libya to become heavily reliant on imported food products. 

(www.nusacc.org/cntryprofiles).

In July 1999, the United Nation Security Council suspended the sanctions that had been 

imposed on Libya since 1992. With the lifting of the sanctions and the recovery of oil 

prices, the economy has shown some improvements and grows by about two percent in 

1999 and five percent in 2000 (www.nusacc.org/cntryprofiles).

3- The Investment Climate in Libya

Libya is to attract Foreign Direct Investment (FDI) and is trying to vary its economic 

sources and to promote itself as an international player after the suspension of the United 

Nation's sanctions in April 5th 1999 following the handing over for trial of two suspects 

accused of blowing up an airplane over Scotland in 1988.

Since the country started to capture international attention due to the suspension of UN 

sanctions, local authorities have started to make the business environment more attractive 
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For foreign investors. Toward this end, the government passed the Foreign Currency 

Investment law of 1997 and the Free Trade Act in 1999. The former law includes tax 

incentives and allows for the transfer of project ownership, the re-export of employed 

capital, and the hiring of foreign workers. While also creating a specialised agency to 

promote and supervise the law. As for the Free Trade Act, it enables the establishment of 

offshore free-trade zones in order to enhance exports, revenue, training, and technology in 

land, water energy, telecommunications, and manufacturing facilities. The new Foreign 

Investment Law allows foreigners 100-per cent ownership of the projects, as well as the 

property required for the project itself or for housing company personnel, while enabling 

them to retain the same incentives given to national companies. For example, projects that 

are 100 per cent foreign-owned will be eligible for loans from the Libyan Industrial 

Development Fund. Investors will also be able to hold investment licenses in more than 

one type of activity. The new law has brought significant changes to the previous 

sponsorship regulations. Foreign investors and their non-Libyan employees will be 

sponsored under the new licensed firm. 

The new law also enables companies to carry forward corporate losses for an unspecified 

number of years. However, the new investment law establishes the following conditions 

for foreign investors to obtain a license for a business and for investment:

• Foreign investment must be in a development project, or in projects within the 

framework of the development plan in effect at the time of the investment such as 

petrochemical, gas, and oil projects.

• Foreign investment must give access to modern technology.

• Foreign investment must be accompanied by foreign technical expertise.

• Foreign investment must plan to train Libyan nationals for technical and managerial 

positions, and procure them for machinery and other equipment.

(www.wtech.co.uk/world/africa/libya/index.html).
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The Libyan market re-opened its doors for foreign investment (more than 270 companies 

have been invited) following the restoration of diplomatic relations and the suspension of 

United Nations and EU sanctions in early 1999. In order to apply this, the government has 

allocated more than $35 billions to apply its long distance plans. Investment opportunities 

cover the following sectors: -

Agriculture is the most important non-oil sector of the Libyan economy. Most of the 

agricultural activity takes place in the coastal region though crops are grown at the larger 

oases and in the highlands of Jebel Nefuse. The main problem in this sector is the shortage 

of water. Most of the agricultural locations in the coastal regions suffer from the limited 

availability of enough water to go ahead. 

Tourism: Libyan government is trying to find other sources for its revenue. One of the 

alternative sources is tourism. Libya has historical locations, and almost 1,200 miles of 

sandy beaches. It is a versatile tourist destination on the rise. Tourism is one of the 

country’s fastest growing sectors. Many new tour companies have been established and 

have successfully attracted foreign tourists, mainly from Germany, Italy, Japan, Spain, and 

Switzerland. The government intends to invest more than $2 billion on this sector.

Oil and Gas: Libya produces extremely high quality, low-sulphur crude oil at a very low 

cost, which makes it extremely valuable to oil consumers and foreign investors. This in 

addition to its geographical location as a neighbour country to the main market (Europe), 

which increase the interest on its oil sector products from both international and European 

consumers and investors. In this regard the country has decided to spend about $10 billion 

for its foreign investment in oil and gas in the next few years.

Also the country has decided to improve the investment in the other sectors by offering 

some opportunities for investors in the service sectors (including Healthcare, 

Transportation and communications).

Although Libyan government has been trying to find many sources for its revenue by 

opening its market for foreign investment in all sectors, the petroleum sector is still the 

main source for revenue. The USA has imposed sanctions on foreign oil companies, which 

invest more than $40 millions in Libya. The sanctions prevented Libya from importing the 

10

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



158

Technology that the other parts of the world enjoy. The socialist orientation of the 

country’s political and economic systems may discourage international firms to start their 

operations in the Libyan market.

However, though the United Nation’s sanctions has been started to ease, but the reason 

behind these sanction still exist. Therefore and in terms of political issue, this situation 

might be seen as a threat for some investors especially the American investors. This market 

might be seen as a risky market for some investors especially those who are non-European. 

However, investors especially from the south of Europe were still operating and have some 

activities in this market even during the sanctions. 

Investors from neighbouring countries are in a position to reap investing opportunities 

before other investors from outside the Mediterranean zone have. Also investors must be 

able to recognise the best sectors in which they are capable to develop and invest, 

providing the aim that they are looking for.

The biggest beneficiaries of the suspension of UN sanctions are European firms. The US 

sanctions are expected to remain in place for some time, preventing US companies from 

entering the Libyan market.

Italy is Libya’s biggest trading partner, and its oil company Agip is the country’s largest 

foreign investor. Germany, Spain and the United Kingdom are other main trading partners 

in oil industry. France is Libya’s biggest trading partner in communications. In other 

sectors such as Agriculture and transportation, the main partners are China and South 

Korea. However, investment opportunities are still open in different economic sectors 

particularly those requiring advanced technologies.

3-1 Investment Incentives
The Libyan government provides many incentives for foreign investors who fulfil the 

requirements of the foreign investment law. These incentives include:

• Pre-investment Assistance: The government assists investors in terms of providing 

them with the information and statistics for investment projects that are within the
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• scope of Libya’s development plans to facilitate the preparation of feasibility studies 

for industrial projects.

• Services: The government provides electricity, water, and other fuels to industrial 

projects at low prices. The industrial parks are equipped with public utilities such as 

roads, desalinated water, sewage, electricity, and telephone; in addition to central 

services such as mosques, clinics, fire stations, restaurants, post offices and police 

stations.

• Company Tax: Foreign industrial companies with 25 percent or more Libyan capital 

and joint non-industrial companies are exempted from paying taxes for the first five 

years from the start of commercial operations. 

• No special performance requirements imposed on foreign investors. Foreign 

investors and Libyan-owned companies must meet the same requirements and 

comply with the same environment, safety, health and other labour requirements.

• No restrictions on capital and profit repatriation.

3-2 Strategies for Entering Foreign Markets

Typically, firms start with the low – risk / low – control options and then advance to higher 

levels of risk and control as they gain experience and build confidence (Dess and Miller, 

1993). There are often strategies for entering foreign markets. These strategies can be 

summarised as follows:

Exporting

Most international firms got their start in international business through exporting. In an 

export operation, the firm maintains its production facilities at home and transfers its 

products abroad. Exporting offers the advantage of not requiring a very substantial 

presence abroad; usually the firm hires foreign agents to act on the exporter’s behalf in 

arranging contracts. Foreign investment is minimal because the factory is at home and the 

products can often be shipped directly to foreign agents’ warehouses. The firm might face 

some difficulties such as transportation costs, government regulations, cultural differences 

and currency exchange.
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Licensing and Franchising

Licensing and Franchising involve a contract between parties in different countries. A 

licensor in one country makes limited rights and / or resources available to the licensee in a 

second country. The rights and / or resources may include patents, trademarks, technology, 

managerial skills, and so on. These allow the licensee to produce and market similar 

products to those being produced by the licensor in the home country, without requiring 

the licensor to actually create a new operation abroad. For example, licensors around the 

world have contracts to produce and sell clothing bearing pictures of Mickey Mouse and 

other Walt Disney characters.

However, a franchise usually covers a broad ‘package’ of rights and resources such as 

trademarks, production, equipment, proven managerial systems, standardised operating 

procedures and general management assistance. For example, McDonald’s is an obvious 

example of a corporation with franchise contracts around the world.

Joint Ventures and Wholly Owned Subsidiaries

This means that a firm owns assets based in a foreign country, which provides it with a 

greater level of control than other modes of international expansion. However, foreign 

investment is the riskiest of the global – entry strategies. To avoid facing all this risk alone, 

many international firms enter into joint ventures. Joint ventures emerge as companies 

from different countries join forces to build a jointly owned company. For example, New 

United Motor Manufacturing, Inc (NUMMI), formed by the Toyota Motor Corporation 

and General Motors to produce 250,000 subcompacts a year for the Toyota and Chevrolet.

However, another alternative is the wholly owned foreign business over which one 

company has complete control. This arrangement has the advantages of shortening 

distribution channels and somewhat simplifying logistics. In addition, managers actually 

located on site will more quickly perceive changing cultural, economic and political 

conditions. To acquire or create a business in a foreign country, managers must make 

financial and managerial investments. This investment is subject to political and economic 

risks.
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4- Evaluating the Investment Climate in Libya

In the light of recent trend in FDI, the Libyan government is reconsidering its attitudes and 

policies toward FDI and global corporation. The inflows of FDI will give the country 

additional opportunities to increase investment, modernise technology, raise production and 

accelerate growth. Furthermore, foreign operation of large multinational firms will also 

help to transform the economy through transferring technology, introducing new and better 

management techniques, providing market access to other countries and increasing 

competition.  In addition, Libya has considered FDI as a rational choice for achieving rapid 

economic development and to diversify their economic resources in order to avoid the risk 

of producing one product and the over reliance on one source of income. However, 

international firms might grow stronger and larger in Libyan market. The growth of a 

firm’s size will encourage firms to invest in new intangible assets that could stimulate new 

FDI.

On the other hand, to increase the attractiveness of the country for foreign investors, 

additional motives for inward FDI could be offered by the country. These may include:

• The elimination or reduction of trade related investment measures to make investments 

more profitable for foreign firms.

• Abolishing direct or indirect expropriation of properties facing foreign investors.

• Changing reform decisions from national to international level to create a more 

credible policy environment.

• Reducing government intervention and political instability and increasing the 

opportunities for economic and trade interests.

• Reducing investment requirements and imposed taxes as important factors to attract 

foreign investors.

• Integration into the World Trade Organisation (WTO) to give foreign investors more 

confidence in the Libyan market.
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5- Conclusion

In many developing countries, the attraction of FDI has become an integral part of both 

import- and export-oriented strategies. For this purpose, many countries have revised their 

restrictive policies to FDI, particularly ownership requirements and preferential treatment 

to inward FDI. Libya, which occupies a strategic geopolitical location in North Africa as it 

links Eastern with Western Africa and Southern Europe with the rest of Africa, has revised 

their FDI strategy to attract foreign investors in order to reduce dependence on oil and 

increase income resources. The Libyan government has approved new foreign investment 

procedures to make the investment climate suitable for foreign investors particularly in 

petrochemicals, gas industries and tourism. It encourages foreign investors to transfer 

modern technology, introduce new and better management techniques, provide market 

access to other countries, increase competition and train and recruit citizens.

However, FDI in Libya needs further impetus to achieve tangible and quick progress. For 

foreign investors, care should be taken in understanding thoroughly their potential market. 

For example, the rules for investing with the government and petroleum sector purchases 

vary considerably throughout the country. These rules may determine the structure through 

which a foreign investor wishes to operate. In addition, foreign investors should understand 

and analysis carefully the macro environment elements for their target market.   
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APPENDIXES

Table (1) provides some data about Libya.

Official Name The Great Socialist People’s Libyan Arab Jamahiriya

Capital Tripoli

Legal System Based on Islamic law and Italian civil law

Language Arabic, Italian, and English

Population (1998) About 6million

Currency Libyan Dinar (LD)

Real GDP Growth(1998) About –2.0%

Gross Domestic Product

(1998 per capita)

$1,433

Consumer Price Inflation(1998) 24.2%

Total Country Exports(1998) $6.21 billion

Total country Imports(1998) $8.48 billion

Source: Adapted from: www.libyanet.com.

Figure (1.1) shows the macro environmental influences on international marketing.

Environmental Influences on International Marketing

Social / cultural Legal Political Economic Technological

Language Local domestic laws Operational 

Restrictions

Developed economics Satellite 

Communications

Religion International law Discriminatory 

Restrictions

Emerging economics ISDN

Aesthetics Home domestic laws Physical actions Less developed 

Economics

Internet

Values and attributes Currency movements WWW

Social organisation The electronic

superhighway

Material culture

Source: Adapted from: Doole and Lowe (1999:11)
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Table (2): Major  ‘ Haraam’ Subjects in Islam

Pornography Cheating Alcohol

Adultery Necromancy Drugs (intoxicants)

Adulteration Gambling Pork

False promises Usury (interest) Prostitution

Immodest exposure← Game of chance Sodomy (homosexuality)

Bribery Comarative adds Murder

Backbiting Abusive language Arrogance

Idol worship↑ Hoarding Cruelty towards living 

beings

Interference in performing 

religious duties

←Women must cover whole body except hands and face. Men at least be covered from 

naval to knees

↑Worshipping anything and body other than the one and only Allah as the supreme power 

and creator.

Source: Adapted from: Doole and Lowe (1999:86)

Figure (1.2) Islam and Marketing

ISLAMIC ELEMENT MARKETING IMPLICATION

1. Daily prayers Consider when planning sales calls, work schedules, 

Customer traffic, and so forth.

2. Prohibition against usury 

(Charging Interest)

Avoid direct use of credit as marketing tool.

3. Zakat (compulsory Almsgiving) Use “excessive” profits for

Charitable purposes.

4. Religions Holidays (example: 

End of Ramadan).

A major selling time for food, Clothing, and gifts

5. Public Separation of Sexes Access female consumers by Saleswomen, 

Catalogues, home Demonstration, and women’s Shops.

Source: Adapted from: Terpstra and Swarthy (1994:116).

18

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



166

Citizen-Innovators: What’s Beneath Quadruple Helix.

Rosmini Omar, Azzah Hanim Suhairi, Fauziah Sh. Ahmad, Zulkefli A. Hassan
Universiti Teknologi Malaysia
International Business School
Jalan Semarak, Kuala Lumpur

54100
Malaysia

e-mail: rosmini.omar@minotstateu.edu

Abstract
What makes a society better able in driving innovation intensity in comparison to others?  
This paper analyzes issues and elements relevant to the creation of a national innovation 
system from the perspectives of the quadruple helix model and the concept of citizen 
innovators. Based on a qualitative meta-analysis we review various articles that relates to 
national innovation system and develop themes to understand the roles and interactions of the 
helices. Our emerging findings reveal the importance of individuals, termed as ‘Citizen 
Innovators’ who are able to manage autonomy and constraints in accomplishing innovation 
systems of a society.
Keywords: Quadruple Helix, Citizen Innovator, National Innovation System

1.0 Introduction:

Capacity of countries to thrive innovation intensity varies across nations.  While 

innovation of “new to the world” technologies historically concentrate in few large nations, 

such as the United States of America, the 1980s and 2000s invoke the inclusion of relatively 

small nations such as Switzerland, Singapore and South Korea into this group  of dynamic 

nations (Furman, Porter, Stern, 2002). What still puzzle most researchers across the globe are: 

Why does innovation concentrates on specific locations? What makes a location authentic for 

innovation?  Like a metaphor, innovation is a source of growth, life and dynamism for a 

nation. Yet, how best to re-create, manage and sustain it? Across countries, this is the 

consistent inquiry among policy makers, scholars and industry leaders. How to metamorphose 

the state-of the art process of “creative destruction” (Schumpeter, 1942) according to their 

time, context and people?  

Furman et.al (2000) coined the fact that national innovation capacity is based on 

interrelatedness of investments, policies and resource commitment. We posit that innovation 

capacity of nations depends on something larger than this.  An eco-system of the nation may 

play a central role in driving a national innovation system, and therefore drive its innovation 

capacity. 

Quadruple Helix, as being an innovation model, composes of four main entities that 

play their own roles: universities (novelty production), governments (public control), industry 
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1.0 Introduction:

Capacity of countries to thrive innovation intensity varies across nations.  While 

innovation of “new to the world” technologies historically concentrate in few large nations, 

such as the United States of America, the 1980s and 2000s invoke the inclusion of relatively 

small nations such as Switzerland, Singapore and South Korea into this group  of dynamic 

nations (Furman, Porter, Stern, 2002). What still puzzle most researchers across the globe are: 

Why does innovation concentrates on specific locations? What makes a location authentic for 

innovation?  Like a metaphor, innovation is a source of growth, life and dynamism for a 

nation. Yet, how best to re-create, manage and sustain it? Across countries, this is the 

consistent inquiry among policy makers, scholars and industry leaders. How to metamorphose 

the state-of the art process of “creative destruction” (Schumpeter, 1942) according to their 

time, context and people?  

Furman et.al (2000) coined the fact that national innovation capacity is based on 

interrelatedness of investments, policies and resource commitment. We posit that innovation 

capacity of nations depends on something larger than this.  An eco-system of the nation may 

play a central role in driving a national innovation system, and therefore drive its innovation 

capacity. 

Quadruple Helix, as being an innovation model, composes of four main entities that 

play their own roles: universities (novelty production), governments (public control), industry 

(wealth generation) and non-profit (societal growth) (Carayannis and Campbell; 2010; 

Carayannis, 2012; Godin, 2010; Leydesdorff and  Meyer, 2006; OECD, 1997; Etzkowitz, 

2003; Kramer, Jenkins and Katz, 2007).  This helix broadly connected to the concept of 

National Innovation System (NIS).  We intend to further investigate this critical inquiries as 

on-going empirical works have yet to reach a state of solid theory either conceptually or 

empirically.  Not much has been empirically investigated from the perspectives of holistic 

collaboration among key parties of an innovation eco-system. 

The next section describes the methodology applied in developing the qualitative meta 

analysis for this study. Consequently, this paper continues with discussion of the findings and 

implications for future endeavors in theory and practice.  Finally we conclude by offering 

pathways for generating more in-depth investigations to both the studies of n-tuple helices and 

the novel concept of ‘citizen innovator’.

2.0 Methodology

In order to conduct this study, we vetted through various articles published since 1990. The 

articles are chosen based on their relatedness with the quadruple helix model. The 

concentration of the articles is inclined towards articles published in scholarly-oriented 

journals and not articles published in mainstream media such as Fortune Magazines and 

Business Week. Collection of data largely involves getting basic information from the titles 

and abstracts of the articles. Selected articles have quadruple helix and/or other related key 

words namely collaboration, innovation, entrepreneur, talent, interaction. Next, in order to 

make qualitative assessment displays the relevance, we identified two criteria, which are: 1) at 

least 60% of the article had to specifically address the related issues, and 2) the types of 

matter study should be able to be generalised for any situation.

3.0 Findings and Implications

After having an established list, the totality of these publications have been read and a deep 

understanding of finding and conclusion has been reviewed. In general, most of the studies 

have been done in developed countries. Therefore, the models and ideas which have been 

presented probably are successful in the field of the related matters. On the other hand, the 

findings and conclusion do contribute to the success of this study. So, the main questions 

from this report that need answers are: 1) What are the roles of each helix?, and 2) What is the 

relationship between the helices?
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These are the questions that this study attempts to answer and clarify. The main 

purpose of the data analysis of the articles is looking for recurring themes in the quadruple 

helix related matters. During the task of finding themes, there are some overlapping and 

similarities traits among the literature. Therefore, we consolidate the major themes that can 

cover all the significant and core issues related to the study. 

Theme 1: Infrastructure

Government intervention is needed at certain specific stages of the innovation process. 

The role of the government in innovation is not monolithic. The government needs to provide 

the necessary infrastructure investment. For example, in transportation, schools, power 

transmission lines, and land that can make or break a would-be center of innovation. In 

Bangalore, a government agency builds one of the first software parks for private companies. 

Governments also provide stable investment rules, regulatory incentives, and tax breaks that 

clusters need. In the U.S. in the 1990s, the Clinton administration’s insistence on keeping e-

commerce tax-free buttressed the bottom line of hundreds of innovative New Economy firms 

(Ernst et.al, 2012). The virtual and physical infrastructure of the university should provide an 

innovation stimulating environment described by 1) easy and direct access to newest 

information related to education, research, entrepreneurship and innovation; 2) Access to 

modern and fully equipped libraries, laboratories and workshops; 3) an open campus 

atmosphere which stimulates creativity and innovation and offers opportunities to meet 

innovators, entrepreneurs and investors; 4) provision of facilities and support for start-up

companies and other entrepreneurial activities.

Theme 2: Triangle education-research-innovation

Universities, as agents of essential public research, have a vital use of results of public 

research and technology. In the current globalised economy, it is necessary to combine and 

coordinate the three elements of the knowledge triangle: education, research and innovation in 

order to ensure better visibility at national and international levels. To this end, the Council of 

the European Union adopted in 2007 a resolution emphasising the importance of management 

and effective protection of intellectual property to improve knowledge transfer between public 

and businesses. Thus, states must first ensure that all public research universities consider the 

transfer of knowledge as a strategic mission and secondly, encourage these same institutions 

to establish and publicise policies and procedures for managing intellectual property. Another 

aspect is the implications for human resources and education systems if they are to feed the 
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companies and other entrepreneurial activities.

Theme 2: Triangle education-research-innovation

Universities, as agents of essential public research, have a vital use of results of public 

research and technology. In the current globalised economy, it is necessary to combine and 

coordinate the three elements of the knowledge triangle: education, research and innovation in 

order to ensure better visibility at national and international levels. To this end, the Council of 

the European Union adopted in 2007 a resolution emphasising the importance of management 

and effective protection of intellectual property to improve knowledge transfer between public 

and businesses. Thus, states must first ensure that all public research universities consider the 

transfer of knowledge as a strategic mission and secondly, encourage these same institutions 

to establish and publicise policies and procedures for managing intellectual property. Another 

aspect is the implications for human resources and education systems if they are to feed the 

innovation society effectively. New opportunities for innovation and improvement in 

education systems lead to a greater emphasis on skills and training for innovation and on 

focussing on innovation in education and training.

Theme 3: Management and Strategy

The management style of the university, governments and enterprises should 

characterised by openness to and support of innovation. The organizational culture celebrates 

tolerance, honesty, and respect for intellectual property, collegiality and intellectual freedom. 

The management represents patrons of innovation culture as they establish an environment for 

innovation and entrepreneurship with open regulatory processes that facilitate access to 

funding, internationalisation, cluster development and R&D programmes. Some of the key 

aspects of the management and strategy with an innovation culture include diverse and 

international talents. Through global collaboration with stakeholders, the management can 

provide the awareness of the importance of creativity. Plus, management might interested to 

organize training for creativity and innovation to encourage and facilitate investment in 

research and development.

Theme 4: Laws, policies and regulations

Institutions with an innovative culture have laws, policies and regulations that are 

innovation-and entrepreneurship-friendly. They encourage and support entrepreneurial 

initiatives at all levels. The institutional legal framework needs to be realistic, inclusive and 

complete, which is better achieved when it is developed by incorporating input from all 

members of the community. For some time, institutional strategies and regulations of 

European universities and government-funded research organisations have included the 

explicit mission to develop contacts with the industry and to spread the innovative results in 

order to ensure that the society benefits from technological advances. Including researchers 

not only in the production of intellectual property, but also with the benefits associated with 

the commercialisation of its rights, some legal measures have been developed, offering an 

attractive profit-share incentive to the inventors-researchers. For instance, universities should 

pay the researcher a percentage of the financial earnings of a licence agreement or allow 

researchers to receive a profit-sharing on research projects (studies, analysis) pursuant to their 

research agreements.

Moreover the innovation policy encourages researchers to take part in the setting up of

a start-up. Recent legal measures within Europe have enabled academics to become 
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entrepreneurs of their own spin-off companies (that exploit their research results), to bring

their scientific expertise to the start-up or even to take part as managers or associates of the 

innovating company in question (which will also benefits from a collaboration agreement 

with the university). Cooperation takes the form of services (consultancy or training), research 

collaboration agreements, and licence agreements. In order to make this collaboration 

successful, universities need to be fully aware of the skills and competences of their own staff 

so that they can identify the most suitable partnerships. Consequently, intermediary offices 

have emerged both within universities and externally which evaluate the economic potential 

of the projects identified and ensure that the knowledge of the university is protected and the 

best international partners – commercial or otherwise - are identified.

Theme 5: Interaction 

Of course the different players within an innovation system have very different 

agendas according to their perspective on how innovation can best be developed and the role 

that they play. As such, governments focus heavily on the economic and social development 

agenda while businesses have to be far more conscious of their position within the market, 

their turnover and ultimately their profit margins. In contrast to this, the university’s principal 

activity is knowledge creation. In this sense, the university plays a crucial role at the 

beginning of the innovation process, as in the creation and evolution of an idea. At an 

institutional level, the transfer of knowledge beyond the confines of academia has also 

become increasingly relevant. It now represents an essential third strand of a university’s 

mission (after teaching and research) which not only helps to define the institution’s relevance 

within an increasingly knowledge-based society, but also generates extra income through 

funding opportunities and commercialisation.

However, within the organisation itself, recognition must also be given to the value of 

the creation and development of the intellectual assets themselves. Innovation must be the

lingua franca of the organisation, and management processes must facilitate rather than inhibit 

the idea creation process. Research ideas are formed by interaction, cross fertilization, and at 

the interface between disciplines. They need not have any direct economic impact and their 

implications may be far broader in terms of the needs of society, but this should not diminish 

their importance as part of the innovation process.

Fairchild, Intel, Hewlett-Packard, Apple, Sun Microsystems, and Cisco are essential to 

the evolution of Silicon Valley, but so is the presence of great universities such as Stanford 

and the University of California at Berkeley. Frederick Terman, Stanford provost 
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that they play. As such, governments focus heavily on the economic and social development 

agenda while businesses have to be far more conscious of their position within the market, 

their turnover and ultimately their profit margins. In contrast to this, the university’s principal 

activity is knowledge creation. In this sense, the university plays a crucial role at the 

beginning of the innovation process, as in the creation and evolution of an idea. At an 

institutional level, the transfer of knowledge beyond the confines of academia has also 

become increasingly relevant. It now represents an essential third strand of a university’s 

mission (after teaching and research) which not only helps to define the institution’s relevance 

within an increasingly knowledge-based society, but also generates extra income through 

funding opportunities and commercialisation.

However, within the organisation itself, recognition must also be given to the value of 

the creation and development of the intellectual assets themselves. Innovation must be the

lingua franca of the organisation, and management processes must facilitate rather than inhibit 

the idea creation process. Research ideas are formed by interaction, cross fertilization, and at 

the interface between disciplines. They need not have any direct economic impact and their 

implications may be far broader in terms of the needs of society, but this should not diminish 

their importance as part of the innovation process.

Fairchild, Intel, Hewlett-Packard, Apple, Sun Microsystems, and Cisco are essential to 

the evolution of Silicon Valley, but so is the presence of great universities such as Stanford 

and the University of California at Berkeley. Frederick Terman, Stanford provost 

between1955 and 1965, is sometimes called “the father of Silicon Valley “for encouraging his 

students to start businesses. Two of his students are William Hewlett and David Packard. 

Talents within governments also play a critical role. To illustrate, Stanford in 1946 

from the U.S. Office of Naval Research, had directed the staff which was responsible in 

developing jammers to block enemy radar. In the early 1960s, the U.S. military was the 

market for the first wave of integrated circuits, which were largely made in northern 

California. The non-profit sector was less visible, but it played a significant role in the1990s 

— especially as computer firms began to invest in clean and healthcare-related technologies 

(Ernst et.al, 2012).

Theme 6: Innovation management

Because entrepreneurs are generally open to organisational reform and opposed to 

unproductive bureaucracy, Quadruple Helix can and should become seedbeds for 

organisational innovation. A successful quad system needs organisations that are willing to 

continually reform themselves and collaborate on building the capabilities as a whole, 

spreading good management practice from one organisation to another. Infosys, for example, 

has created and spread a variety of distinctive new management approaches, including 

internal networks that seek out ideas. The company provides a variety of rewards — peer 

recognition as well as money — to employees for such proposals. Some entrepreneurially-

minded people within the organisation are put on a fast track for promotion as a result. This 

practice, unusual for India at the time it was launched, has spread to other companies in 

Bangalore (Ernst et.al, 2012). Managerial innovation also spreads through funding 

institutions— either government-based like the U.S. National Science Foundation or non-

profit philanthropies — which increasingly require grantees to create partnerships across 

sector boundaries. University researchers, for example, may be asked to work with local 

communities, the private sector, and the media. This in turn requires these organisations to 

recruit (and learn from) people with special skills and experience in partnering with different 

kinds of institutions. In this way, organisations that are not familiar with management reform 

— including many government agencies and universities — discover that there are better 

ways to make the most of their people and processes.

Theme 7: ‘Citizen Innovator’ as the Fourth Helix 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



172

Sustained innovation flows from the ideas and actions of creative, capable individuals. 

Ernst et.al (2012) in their interviews with leaders (senior executives and start-up entrepreneurs 

alike) identified that same skills, talents, and attitudes are repeatedly mentioned. People who 

can combine them, and put them into action, are essential for the success of an organization. 

These attributes include 1) synthesis- people need to “connect the dots,”; 2) “human 

ecosystem” perspectives;  3) Communication skills; 4) Intellectual curiosity; 5) Empathy; 6) 

Substantive knowledge; 7) Cross-sector experience, well beyond their own silo, preferably in 

a different, wider range of experiences. Equal to such characteristics of individuals, “user” or 

“citizen-innovators” need to be understood in terms of these essences. Moreover, the “user” 

will always be rooted in a socio-cultural context, and this context is likely to represent a 

complex weave of dependencies. 

Helix-models in a general fashion, suggests interdependencies among the various 

strands. But strands tend to be defined as separate entities. This simplification may be 

convenient for dealing with the various “roles” in the innovation process. But it obscures the 

dynamics of the process. Consider the concept of “user”. From the point of view of enterprise, 

he or she is an “employee” or a “consumer”. From the perspectives of government, the user 

may be a “party” or “a client” or an “individual” that should work towards the betterment of 

their community through economic participation, public, volunteer work, and other such 

efforts to improve life, and can be termed as “citizens” (Tisch, 2010).

Obviously, the concept of “citizen-innovator” who contribute for socio-economic 

improvement is always construed from a particular point of view. But, even if one particular 

aspect is emphasized, they could be still multi-dimensional. Rather than just augmenting the 

quadruple helix models proposed by Arnkil et al.(2010), it may be useful to consider a variant 

type of “citizens” within the ideals of roles, relationships, commitment and dependencies 

among the other three helices. Needless to say, these different actors need to be previously 

equipped with the appropriate types of knowledge, skills and abilities to both effectively 

generate and implement new ideas. However, innovation only flourishes when the work 

environment is supportive of these efforts. A university with an innovation-enabling culture 

provides an unambiguous and solid environment that sets up the “rules of the game” and 

guarantees that these initiatives will receive full support. The employees, students and its 

other relevant stakeholders could be characterized as “citizens”. They should be given plenty 

of opportunities to explore, investigate and experiment, for example, think “out of the box” 

and the management provides support through active encouragement of these activities. The 

experimental and innovative scenario places significant demands on the university’s 
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among the other three helices. Needless to say, these different actors need to be previously 

equipped with the appropriate types of knowledge, skills and abilities to both effectively 

generate and implement new ideas. However, innovation only flourishes when the work 

environment is supportive of these efforts. A university with an innovation-enabling culture 

provides an unambiguous and solid environment that sets up the “rules of the game” and 

guarantees that these initiatives will receive full support. The employees, students and its 

other relevant stakeholders could be characterized as “citizens”. They should be given plenty 

of opportunities to explore, investigate and experiment, for example, think “out of the box” 

and the management provides support through active encouragement of these activities. The 

experimental and innovative scenario places significant demands on the university’s 

employees who are included in changing working processes in connection with 

interdisciplinary collaboration, project work in new areas, cooperation with external partners, 

and enhanced use of information technology. This university model also implies a staff body 

with a very heterogeneous educational and professional background with a large fraction of 

them coming from foreign countries. It is not unusual that this type of staff may have a career 

alternating between the academic world and the private sector. “Citizens” (students, 

administrative staff, lecturers and researchers) are characterised by high professional 

standards combined with their willingness to engage in interdisciplinary and project-oriented 

work. Constructive criticism, flexibility, openness and tolerance are considered as key 

qualifications. Finally, a university with an innovation culture may have a share of staff that 

is employed on the basis of collaborative agreements with enterprises and partners provided 

always that the university is the supreme authority in terms of employment. 

The concept of “citizen innovator” can be traced from the theories of innovators 

(Hayward et.al, 1983; Bogers et.al, 2010), citizenship (Turner, 1990) and social identity 

(Turner and Reynolds, 2001), talents (Ventegodt et.al, 2003; Dries, 2013; Gallardo-Gallardo 

et.al, 2013) and ‘innovation talent’ (Yu Wei and Sun, 2012).  The owner of innovation 

processes in a nation is best championed by committed high-skilled people who raise 

research, development and commercialization level at universities and industries, while 

greatly influence the cultivation of younger talents.  This is the preliminary concept of 

Citizen-Innovators. They should be in the driver’s seat for an innovation capacity model.  

Besides making most of the development work, Citizen-Innovators should decide which kinds 

of innovations needed for their nation as they have in-depth understanding of the contextual 

eco-system, while having a strong sense of belongingness to the nation-state they commit.  

Hence, there is a need to study issues of Citizen Innovators within the interplay of citizenship 

theories (Turner, 1990; Marshall, 2009) and open innovation theories (Prpic et.al, 2013; 

Gassman and Enkel, 2004; Chesbrough, 2003; Hossain, 2013). In bridging these research 

gaps, we can relate the endeavor to study this topic more in-depth as we incorporate 

numerous challenges related to the transition from old research- and technology-driven 

innovation models (including the Triple Helix model) to more user-oriented innovation 

models. This is a huge cultural change, and may be a challenge for developing and less 

developed nations whose people may have migrated for more attractive locations; or even not 

being viewed as socio-economically ‘attractive’ to talents.
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4.0 Conclusion and Future Possible Research

An ecosystem is not linear. It is a web of interrelationships, different systems, niches 

and pathways coming together to sustain life. An innovation ecosystem framework should not 

be linear but rather a web, an interlocking systems and pathways helping to sustain and 

formulate a functional evidence-based policy making. An ecological system of innovation can 

be constructed at a number of levels of abstraction and detail—from an individual technology 

project, to the enterprise, to the industry sector, to the national, regional and even global level.

The new architectural framework for a national innovation policy proposed in this 

study extends the traditional linear chain model to the innovation process and enlarges it to 

incorporate all aspects of society, including academia, government, industry and the public, 

thus creating a comprehensive National Ecological System of Innovation. Despite a national 

outlook, the framework suggests retaining the focus on organisational level and metrics and 

tools for measurement at that level.

Quadruple helix is based on a nourish of  high mutual trust. Citizen innovators in all 

four sectors must work cooperatively, knowing that their interests will be protected well 

beyond the transaction at hand. When this trust is missing in a prospective cluster; in those 

cases, people act only on their short-term interests, transaction by transaction, ready to pull 

out quickly with the first faltering step. Trust must be built gradually, through social 

infrastructure such as professional associations, social clubs, and other forms of ongoing 

contact and exchange. When all four sectors act together, they can pull and push one another 

into game-changing collaborations, beyond what any of them could achieve alone. The 

communities of practice that grow around them become creative havens where people build 

careers that transcend any one particular company or organisation.

QH can bridge the innovations gaps between civil society and innovation. An 

innovation gap in this context can mean a “technological innovation gap”, a “trust/moral gap” 

and a “public sector innovation gap”. The foundation of Quadruple Helix model requires 

transformation of the society. It is the driving force and socioeconomic impacts of innovation 

and entrepreneurship. However, the contemporary society turns out to be more complex than 

even molecular biology and exhausting the scope of the double helix model for explaining 

inter-related phenomena. Uniqueness of contemporary societies precipitates the paradigm 

change from an industrial society to a knowledge based society. It leaps the traditional Triple 

Helix model.  Such a progress of idea open doors for future researchers to continue exploring 

n-tuple helix’s interesting partners in renewing any local-regional “innovation ecosystem”. 
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into game-changing collaborations, beyond what any of them could achieve alone. The 

communities of practice that grow around them become creative havens where people build 

careers that transcend any one particular company or organisation.

QH can bridge the innovations gaps between civil society and innovation. An 

innovation gap in this context can mean a “technological innovation gap”, a “trust/moral gap” 

and a “public sector innovation gap”. The foundation of Quadruple Helix model requires 

transformation of the society. It is the driving force and socioeconomic impacts of innovation 

and entrepreneurship. However, the contemporary society turns out to be more complex than 

even molecular biology and exhausting the scope of the double helix model for explaining 

inter-related phenomena. Uniqueness of contemporary societies precipitates the paradigm 

change from an industrial society to a knowledge based society. It leaps the traditional Triple 

Helix model.  Such a progress of idea open doors for future researchers to continue exploring 

n-tuple helix’s interesting partners in renewing any local-regional “innovation ecosystem”. 

For some possible areas of future research, we suggest the usage of theory 

triangulation to further identify, explore and examine dimensions of “Citizen-Innovators” as 

we are projecting a novel idea. Secondly, the relationship of the helices is just being 

conceptually identified in this paper. Researchers could further examine such a relationship 

phenomenon to ensure the accurate and proper results. This may be on top of case studies that 

focus on the approaches to benefit from various societies and convert them into opportunities

for other developing and less developed nations as innovation should dynamically precipitate 

more goodness instead of damage and harm.
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Abstract
Why certain organizations still look for outside talents albeit the consensus on the 

importance of leadership development and succession planning? This may happen when 
significant stakeholders believe that change is more important than continuity; and 
transformation could only happen with presence of outside talents. We revisit this issue by 
identifying ways to nurture internal talents to be change navigators while sustaining 
continuity. In acknowledging the scarcity of leadership talents, we conduct an in-depth study 
that combine descriptive quantitative analysis and in depth qualitative technique to 
understand the needed competencies and development programs to nurture vice-chancellors 
in public higher education in Malaysia.  The findings suggest that competencies needed are as 
comprehensive as those prepared for C-suite due to the current turbulence in higher 
education. Hence, the programs for nurturing such talents also require an integrative 
dynamism from critical stakeholders. 

Keywords: leadership, succession planning, higher education, leadership development 
program, Malaysia

1.0 Introduction

A phase of changing leadership, defined as succession planning is not unusual in any 

organizations. The idea that the right people must be at the right place and at the right time to 

do the right things so as to produce the right results for the whole eco-system has been 

discussed for decades.  Nonetheless, there are still eclipses and unclear trajectory on the right 

elements, processes and assessment, while most of these earlier works concentrate on 

corporations and largely western centric (Cascio, 2011; Conger and Fulmer, 2003; Rothwell, 

2010, Sweeney, 2013). Studies that venture into specific contexts would enhance the 

generalizability and understanding of theories and practices of succession planning. 

Aside from issues of leadership transition, measures in current studies have shown that 

up to 40 percent of an organization’s overall performance can be attributed to the strength and 

1 The researchers express gratitude and acknowledgements to the Ministry of Education, Malaysia, and 
Universiti Teknologi Malaysia for providing the grants and facilities to pursue this study. 
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performance of leadership. It is in contrast with about 12 percent in similar studies a decade 

ago (Schroder, 2004). While the profile sets of leaders are extensive, the numbers of leaders 

from certain regions (including Malaysia) are limited. Just at a time when the importance of 

leaders is greater than ever, we have an enormous gap in leadership capability and leadership 

pipeline strategies in many parts the world. Malaysian higher education landscape is a 

microcosm of this phenomenon. 

This paper is based on our empirical work which is still open for further review and 

discussion.  Our study explores the issues of competencies within the vice chancellors 

leadership pipeline and the triadic engagement and synchronization of three significant 

entities in Malaysian public higher education system, namely universities, the Academy of 

Leadership for Higher Education Institutions (AKEPT) and the Ministry of Education. The 

main objective is to develop a pragmatic leadership succession plan model for top 

management of public universities. Within this scope, we aim to identify: 1) a leadership 

talent specification standard that is based on a set of established competencies. This 

specification standard should be applied during the process of talent pool, talent development 

and talent retention of leaders at public higher education, as well as 2) identify a 

comprehensive leadership succession planning programs that constitutes the process of 

pooling/acquiring, developing and retaining the talents. 

2.0 Literature Review

From 1967 to 1997, thirteen nations proudly sustained within the league of high growth 

nations.  What the World Bank (Commission of Growth & Development, IBRD, 2008) 

defined as “high” is above 7 percent (of gross domestic products), whereas “sustained” is 

above 25 years.  Malaysia poised as one of these nations, synchronously leaped along  

Botswana, Brazil, China, Indonesia, Hong Kong (China), South Korea, Japan, Singapore,  

Malta, Oman, Taiwan, and Thailand.  At the heart of Malaysian higher education during the 

past thirty illuminating years, Malaysia has evoked the rise and struggle of five public higher 

learning institutions (University of Malaya, University Technology of Malaysia, Universiti 

Pertanian Malaysia, Universiti Kebangsaan Malaysia, and Universiti Technologi MARA) in 

growing the institutions and nurturing talents to develop critical industries, to prepare leaders 

for the public sector and to create entrepreneurship for the country.  Among the keys of this 

successful navigation of talent creation at that point in time was the significant leadership at 

these higher education institutions.  Nonetheless, the decades of 2000s looms a critical 
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these higher education institutions.  Nonetheless, the decades of 2000s looms a critical 
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concern.  Malaysia is slumped within the middle income nations. Its higher education 

institutions are challenged with economic turbulence, globalization, fast technological 

innovations, deregulation, socio-cultural shifts as well as competition from other nations’ 

higher education sectors that have a similar intention, which is to be a regional knowledge 

hub. Its higher education system is expected to accelerate the transformation by preparing 

workforce for modern jobs (World Bank, 2000).

This scenario has upped the ante on Malaysian higher education while the country   

grapples to quantum leap again as a sustaining high growth nation.  There are concerns on 

whether leaders of Malaysian higher education institutions today and the future repeat their 

predecessors’ contribution and the success for the nation, if not exceeding them. Not much 

literature openly discusses the required leadership competencies to transcend the whole 

institutions into better heights of growth and adaptations to new challenges in the context of 

Malaysia. These are vital inquiries, yet compelling and still obscure. Anchor to any entity’s 

sustainable victory is its ability to transition to new leadership, predominantly defined as 

succession planning (Rothwell, 2012). Failures and mistakes in leadership transitions may 

generate a chasm and hiatus in higher education institutions’ accomplishment and processes 

of renewal.

Charan, Drotter, and Noel (2001) define succession as “perpetuating the enterprise by 

filling the pipeline with high-performing people to assure that every leadership level has an 

abundance of these performers to draw from both now and in the future.” To put it simply, 

succession planning is a preparation an organization has to carry out to replace one leader 

with another. It involves systems with specific rules and procedures which match the needs, 

nature and culture of specific context (Friedman, 1986).  Hence, executive development and 

placement practices may not come in a one-size fit all models condition. 

Understanding what skills future leader needs as well as how they can learn them 

would ensure the right skills at the top and everywhere else in the organisation. Therefore, the 

emphasis is on identifying linchpin positions and making time for in-depth talent 

management. Developing leadership pipeline is labour-intensive, but regularly identifying 

high potential managers and increasing their leadership skills through challenging

assignments, team support, training, and mentoring would keep a full pipeline for those 

linchpin positions (Conger et.al, 2003). In addition, it is crucial that the process is transparent.  

Managers should be well-informed of where they stand on the corporate ladder and what 

needs to done to advance. Farashah et al. (2011) in their study on the effect of succession 
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planning on employee career  attitudes found a significant correlation between succession 

planning extensiveness and career success and employees’ satisfaction of the promotion 

process. Table 1 illuminates best practices of succession planning.

Table 1: Best Practices of Succession Planning

Succession 
planning process 

component
Best practices Source

Process and change 
management

• Top management participation and support
• Setting specific goals
• Measuring real progress against goals regularly 

and defining correction plan
• Designing SP based on internal needs assessment 

and external benchmarking
• Centralized structure and formal approach
• Having full–time responsible person for SP
• Detailed SP planning including work breakdown 

and schedule
• Evaluation of personal development of 

successors
• Budgeting of SP
• Considering motivations and rewards for 

successors
• Considering motivations and rewards for mentors
• Linking SP to business strategy
• Establishing formal procedure and open 

communication
• Support and develop candidates according to 

their career interests and exploited in real 
positions

Ley (2002); Conger and Fulmer 
(2003); Rothwell (2010); 
Karaevli and Hall (2003); 
Diamond (2006); Ibarra (2005); 
Waymon (2005), Jarrel et al.
(2007); Greer and Virick (2008); 
Wolfred (2008); Farashah et al. 
(2011)

Selection of 
successor

• Extend SP to all organizational levels
• Identification of critical positions and prioritizing 

them in SP
• Periodical evaluation of employees
• Establishing performance appraisal system

Christie (2005); Diamond 
(2006); Burns-Martin
(2002); Byham et al. (2002); 
Larson (2005); Diamond (2006)

Development of 
successor

• Establishing a system for employees’ 
competency gap analysis

• Establishing a system to discover employee 
potentials vs. current performance

• Developing career and personal development 
plans

• Establishing system of identification of future job 
competencies

• Linking SP to training plan
• Linking SP to persona interests and careers
• Extensive use of on the job training
• Career Workshop

Greer and Virick (2008); Patton 
and Pratt (2002); Ingraham and 
Getha-Taylor (2004); Grove 
(2007); Saungweme and Naicker 
(2009)

Source: Farashah et al. (2011)
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3.0 Methodology

We applied a mixed methodology approach of quantitative survey to identify 

competencies deemed critical for Vice Chancellors. Primary data for this research were 

collected using a self-administered questionnaire designed to serve the purpose of the research 

objective. The survey was carried out in approximately a week. The targeted respondents 

were deans and deputy deans from public higher education institutions. In addition, we 

employed focus groups and interviews to identify specific processes and programs to develop 

the leadership pipeline system.  Via these qualitative methods, we aim to discover comments 

and messages about the existing policies and expectations on future ones concerning the 

research objectives and the phenomenon of interest, namely succession planning and talent 

management for leaders of public higher education institutions.   

The questionnaire in this study was developed based on the results of seven in-depth 

interviews conducted and four focus group sessions aimed at assessing and validating (1) the 

measurement of leadership competencies, (2) roles of AKEPT and (3) suggested training 

programs provided by AKEPT. The questionnaire was divided into three sections. Through 

the survey, we assess the five dimensions of leadership competencies: bases (five items); key 

qualities (14 items); key skills (17 items); people skills (nine items), and leadership style (four 

items). In addition, there were 19 statements that require respondents to state their opinions 

pertaining to the roles of AKEPT and 27 statements pertaining to the suggested training 

programs provided by AKEPT. The statements were believed by the researchers to capture 

the essential aspects of succession planning. Furthermore, in this study a rating scale was 

adopted, anchored by (1) least important and (10) most important. 

4.0 Findings- Discussion and Implications

Analysis of the various variables was done by assigning a rating scale based on the degree of 

importance among the respondents with respect to the items and the statements posed to them. 

Exhibit 1 shows the overall ranking of the leadership competencies. The five most critical 

items are integrity, ethical, decision-making, networking, and visionary. These findings 

coincide with leadership perspectives invoked by transformational leadership (Bass and 

Avolio, 1993), servant leadership (Banutu-Gomez, 2004, Covey, 2006) and the trait theory 

(Northouse, 2007).
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Exhibit 1: Leadership Competencies-: Leadership Competencies- Overall Ranking

Item N = 44 Most important Rating average Overall 
Ranking

Integrity 42 37 9.71 1
Ethical 42 34 9.60 2
Decision making 41 31 9.59 3
Networking 41 34 9.58 4
Visionary 41 31 9.54 5
Visioning 41 28 9.51 6
Intrapersonal 41 33 9.50 7
Interpersonal 41 35 9.50 8
Honesty 41 31 9.49 9
Decisiveness 40 28 9.48 10
Charisma 41 27 9.46 11
Supportive 39 21 9.46 12
Passion 41 26 9.44 13
Courage 41 26 9.39 14
Leading change 41 26 9.39 15
Respectful 41 26 9.37 16
Planning 41 24 9.32 17
Wisdom 41 26 9.29 18
Virtue 40 23 9.25 19
Adaptability 40 22 9.25 20
Fairness 41 27 9.22 21
Performance 41 20 9.20 22
Global mindset 41 20 9.20 23
Empowerment 41 20 9.17 24
Humility 41 23 9.15 25
Resourceful 41 21 9.15 26
Understanding stakeholder’s context 41 16 9.15 27
Participative (deep dive) 39 17 9.15 28
Negotiation 41 23 9.12 29
Emotional Intelligence 41 25 9.10 30
Driving for results 41 18 9.10 31
Expertise 42 23 9.05 32
Innovation 41 18 9.05 33
Successes 42 18 9.02 34
Budgeting 41 18 9.02 35
Taking charge 41 15 9.00 36
Visibility 41 25 8.98 37
Culture builder 40 25 8.95 38
Informational 41 24 8.90 39
Authority 42 19 8.86 40
Human resource management skills 41 16 8.80 41
Tolerance for ambiguity 41 16 8.78 42
Inclusiveness 41 24 8.78 43
Accessibility 41 23 8.73 44
Mentoring 41 23 8.73 45
Academic 41 15 8.68 46
Entrepreneurship 40 12 8.53 47
Autocratic 41 4 6.44 48
Source: from survey
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In closing the gaps, there should be an array of sub-programs that AKEPT could 

implement, supporting its previous and current training programs. In the pursuit of 

developing top-level academic leaders, most of current vice-chancellors being interviewed 

suggested that AKEPT incorporates all the four important criteria as attributes (personal 

characteristics, credentials, development process, and business mindedness), with 

measureable learning taxonomies, and categorization at different levels of leadership pool. It 

needs to incorporate in its testing and measurement, important distinct areas such as fraud 

detection, balance sheet, account, crisis and risk management.

Banking on the stakeholders’ reflections and opinions, we propagate that this 

comprehensive program must have principles.   The first principle concerns the readiness of 

Ministry of Higher Education to ensure talents who would rise to helm any of the public 

universities would undergo a particular series of compulsory leadership programs as a 

reflection of enhanced abilities, skills and knowledge gained prior to taking the critical 

position.  Essences of equilibrium and balance are a necessity for leaders and therefore, we 

proposed that development programs embedded in this succession planning combine physical, 

emotional, intellectual and spiritual elements. Each of the consecutive programs, attended 

and participated by all talents in the pools should be ‘niched’, for their self-development, 

while simultaneously aligned to national and institutional agenda.  These sets of niche 

programs must also have specific learning goals and objectives; thus development of 

competencies be measured after the programs ended, and synchronized cooperatively by 

AKEPT, the Ministry, the university and mentors or coaches of the talents.  In other words, 

we propose an integrated assessment.  Undoubtedly, this is a daunting task and time-

consuming.  Hence, we foresee that an automation and intelligent system is a necessity.    

Once competencies development of each talent is recorded, it would stand as a living 

document and evidence during the process of Vice Chancellors’ selection.  

As an integrative effort and assessment, universities should collaborate with AKEPT 

in providing the list of talent pools to undergo the succession planning program.  At this 

juncture, only immediate supervisors (example: incumbent VCs or DVCs) would know which 

talents do have the potentials.  They are the best to help devise plans to help individuals 

develop themselves and close competencies gaps.

Subsequently, individual talents at universities are best trained in a central succession 

planning program so that camaraderie and cohesiveness could be achieved within the eco-

system.  Challenges within the global higher education environment need to be encountered in 

a team effort.  Increasingly, leadership teams from various universities, irrespective of 
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institutional nature and pursuance, need to consistently cooperate as the higher education 

sector becomes complex, challenging and dynamic.  More importantly, there is a need to have 

a culture that embraces a common sense of purpose and aspirations.  This would annihilate 

any growing minute sense of cult, and hence projects an authentic appreciation among all 

neighboring public universities, putting national success ahead of individual universities or 

own recognitions.

One way to critically select talents from within the universities is by implementing 

Individual Development Plan (IDP) at the university level.  Based on this IDP, a talent could 

be measured based on potentials and performance and later be plotted in a Talent Grid.   At 

any event of time, these are the talents whom should be chosen for the central succession 

planning programs.  Each level of assessments should rationally move the talents higher along 

the trajectory of the talent grid.  In addition, from the Talent Grid, universities could also 

generate a Talent Inventory, in which decision makers could select readily talents within short 

notice for particular, suitable positions.  Different human capital measurement strategies could 

be developed to record depth and development of talents’ potentials.  The moment AKEPT 

receives the Talent Grid (or lists of talents) from universities, a central talent pool could be 

created and managed consistently.  Reviews and measures must be done on an ongoing and 

interim basis in order to ensure all development gaps of talents are closed.  

In terms of this, we propose a pyramid system with a continuum between three to five 

years, and continuous self-assessment based on the purpose-driven Leadership Model

(Maidique, 2011).  Each cohort of talent pool may be started with a large number of talents.  

At the entry level, a pool of 500 talents across various universities could be considered.  The 

type of programs may fundamentally focus on operational or governance.  After self-

assessment, the talent pool would be loomed into just 150 talents.  The assessment is based on 

specific programs and evaluation of the Purpose-driven assessment model.  At this second

level, more challenging assignments could be given with proper guidance by a cadre of 

mentors and coaches.  At the final end, what the nation needs are VCs who reflect “servant 

leaders” who prioritize their institutions and society, rather than themselves.  This is the 

‘platinum’ level, in which less than 50 talents with characters of builders and transcenders are 

ready to lead universities.   Average performers or those identified as unable to align between 

self and institutional priorities could be strained out and pulled back from the succession 

planning system.  The proposed Succession Planning Program also takes into consideration 

the concept of Leadership Pipeline (Charan, Drotter and Noel, 2011).  In lieu of this, high 

performers, namely builders and transcenders should be nurtured as early as they are acquired 
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into the Malaysian higher education system.  At the entry level of talent management,

universities with the immediate supervisors (Deans) must be able to distinguish and track 

potentials of young lecturers with PhDs to be highlighted and brought into AKEPT’s 

attention.  This is also the stage where mentors and their surroundings absorb young talents 

with behavioral and value-based transitions.  It is  the phase where mentors train the young 

talents to manage and balance time for themselves and allocate time to value managerial work 

and supporting others while succeed in their academic and research endeavors. An existing 

Vice Chancellor stressed during the in-depth interview: “VCs have to be from those who have 

gone through the mills...we cannot afford to take people who have never become a dean or 

have not earned a solid academic, research and management leadership to run a university”.

As the leadership pipeline passage enters the next stage, the young talents should be 

provided responsibilities to manage others via leading programs and departments.  As talents 

divest themselves from individual academic and research leadership, they should be able to 

learn valuing managerial work, and not just tolerating it.  They must be taught to view that 

making time for others via planning, organizing, coaching others and maintaining systematic 

work is a necessary task and mission-critical to their success. They should be imbibed with 

competencies to manage functional/operational aspects of a faculty.   In fact, this is also a 

passage where potential builders and transcenders learn to generate long term perspectives 

and strategies to ensure sustainability of their faculties/ schools.  As they attain academic and 

research leadership, they should also learn to mentor new young talents who join their 

faculties via a leadership style that focuses on instruction-performance-feedback/follow-up

cycle.   It is at this stage, that more concentration of training provided by AKEPT, universities 

and the ministry be increased.  Potential builders and transcenders should also be given 

responsibilities to lead through their roles of Deputy Vice Chancellors. Sophisticated skills 

must be ingrained into their work values as they manage groups and other ‘equals’.  This 

includes enhanced abilities to 1) strategize, 2) to develop others 3) to multi-task between 

portfolios and networks within and across institutions 4) to assess core capabilities and 

improve them when required. When fully bloomed into Vice Chancellors, successors must 

develop propensity to shift from strategic or operational to visionary or global. In the long 

run, they need to also realize that some of the direct reports aspire to hold their position.  

Letting-go some of the strategic processes to these potentials with trust and empowerment as 

well as mentoring them for the sake of the institutions and the whole eco-system are prime 

importance. 
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5.0 CONCLUSION

In conclusion, this paper is our genuine observations and are still open for  further review and 

discussion.  Throughout this paper, we apply the contextual approach in that succession 

planning program for Malaysian Higher Education requires an effective match with its eco-

system, which combine both top-down succession planning program and a bottom-up career 

planning agenda.  We stress on a triadic engagement and synchronization of three significant 

entities: universities, the leadership academy and the ministry in order to magnetize potential 

talents individually and galvanize development initiatives for the benefit of national, 

institutional and talent development.  
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Abstract 
This research compares the stock price relevance of the Ohlson model and the extended 
Ohlson model which is added in debts ratio and size to the Ohlson model.  And this research 
also compares the stock price relevance of those models according to the business cycle and 
the industry.  
The 10,946 firms are sampled out of the firms listed on the KOSPI from 1991 to 2013. The 
results are as follows; 
First, both the basic model and the extended models prone to have stock price relevance, and 
the debt ratio affects the stock price in reverse U shape. Second, the stock price relevance and 
the changes of the stock price relevance are different among the industry in both the basic 
model and the extended model. Third, the significance of coefficients and the stock price 
relevance changes aren’t so different in the business cycle stage. 
 
Keywords: value relevance of accounting information; business cycles; firm size; book value; 
earnings 

 

 
1. Introduction 

According to the Ohlson model(1995), the value of a firm can be evaluated by book 

value and earnings. After that, there are abundant researches which explain the stock price 

using book value and earnings. The early researches on the stock price relevance of 

accounting information using Ohlson model(1995) mostly focus on the extent of stock price 

relevance of the book value and the earnings, and its changes over the years(Collins et al, 

1997). In addition to that, researches also focused on the differences of relative stock price 

relevance between book value and earnings(Burgstahler and Dichev, 1997). Researches 

comparing the stock price relevance and its change expended to the comparison among the 

industries which are differ in the composition of intangible assets (Kenner, 2011), and also to 

the effect of the financial health on stock price relevance of accounting information(Barth et 

al, 1998). 
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1. Introduction 

According to the Ohlson model(1995), the value of a firm can be evaluated by book 

value and earnings. After that, there are abundant researches which explain the stock price 

using book value and earnings. The early researches on the stock price relevance of 

accounting information using Ohlson model(1995) mostly focus on the extent of stock price 

relevance of the book value and the earnings, and its changes over the years(Collins et al, 

1997). In addition to that, researches also focused on the differences of relative stock price 

relevance between book value and earnings(Burgstahler and Dichev, 1997). Researches 

comparing the stock price relevance and its change expended to the comparison among the 

industries which are differ in the composition of intangible assets (Kenner, 2011), and also to 

the effect of the financial health on stock price relevance of accounting information(Barth et 

al, 1998). 

Business cycle as an economic environment affects the value of the firm through the 

interaction with the firm’s characteristics(DeStefano, 2004). Therefore, the stock price 

relevance of accounting information is differs according to the business cycle stage. As the 

financial factors, the firm’s financial characteristics can bring differences in the effects of 

financial information on stock price through the interaction with the business cycle. 

The stock price relevance of book value and earnings can vary according to the 

industry. The constitution of assets and financial structure may be diverse across the industry. 

Therefore, the stock price relevance of book value and earnings may vary depending on the 

industry. 

This research analyzes the stock price relevance of basic model and extended model 

and compares the stock price relevance between both models.1 Then, the research examines 

whether the stock price relevance and their differences vary according to the industry or the 

business cycle stages. Below are the detailed purposes of this research.  

First, I compare the stock price relevance of the basic model and the extended model.  

Second, I compare the stock price relevance of the basic model and extended models 

in accordance with the business cycle stages.  

Third, I compare the stock price relevance of the basic model and extended models in 

accordance with the industries.  

 

2. Theoretical Background 
According to the Ohlson model(1995), the value of a firm is the weighted average of 

the net book value and the earnings. In addition to these, Ohlson also included other 

information as the firm valuation factors. The firm characteristic factors may be included in 

this other information. Therefore, the researches on the value relevance of accounting 

information are extended to include the firm characteristic variables such as fair value of fixed 

assets (Aboody et al, 1999), intangible assets(Klock and Megna, 2000), R&D expense(Lev 

and Sougiannis, 1996). Also, another stream of researches studied extended model that 

includes variables such as the firm size, financial structure, and the audit quality(Barth et al, 

1998; Hayn, 1995; Collins et al, 1997). 

                                                 
1 In this research, the basic model comprises the book value and earnings as independent variables, and the 
extended model adds two more variables – financial health and firm size – to the basic model. And the 
dependent variable is stock price of the firm. 
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Since 1980s, the firm size has been regarded as an important factor in valuation 

research. The study results of the size effect are not coincidence. Some show the size effects 

on the value(Banz, 1981; Hayn, 1995), and others don’t(Dichev, 1998; Shumway and Wather, 

1998).  

Debt is the major financing source of a company. Generally the debt financing not 

only has an advantage such as tax shield and management incentives for value 

creation(Palepu et al, 2013), but also costs– financial distress. The effect of the debt ratio on 

the firm’s value also does not show consistent result. Some studies show the positive 

effects(Jensen, 1986; Stulz, 1990), and others contend negative effects(Mayers and Majluf, 

1984; Friend and Lang). Also, some results show that the non-linear(reverse U shape) relation 

exists between the debt ratio and the firm’s value(Margaritis and Psillaki). 

Industry is different in the growth stage and the effects of changes in economic 

environment and technology. Thus, industry factor can make differences in the extent of the 

value relevance of accounting information(Keener,2011; Hand, 2005). And business cycles  

as a macro-economic factor are related with the firm’s value(Bolten and Long, 1986; Bolten 

and Besley, 1991; DeStefano, 2004). So the business cycles can affect the stock price 

relevance of accounting information(Jenkins et al, 2009). 

 

3. Research Design 

3.1 . Research Hypothesis 

In this research, I analyzed three kinds of hypothesis. The first is about the stock price 

relevance difference between the basic model and the extended models. The hypothesis I is  

<Hypothesis 1> The firm size and the debt ratio have additional stock price 

relevance other than the those of the net book value and the earnings. 

The second hypotheses are related with the industry effect on the stock price relevance 

of accounting information. The hypotheses II are  

<Hypothesis II-1> There are no differences in the stock price relevance of the net 

book value and the earnings across the industries. 
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3. Research Design 

3.1 . Research Hypothesis 

In this research, I analyzed three kinds of hypothesis. The first is about the stock price 

relevance difference between the basic model and the extended models. The hypothesis I is  

<Hypothesis 1> The firm size and the debt ratio have additional stock price 

relevance other than the those of the net book value and the earnings. 

The second hypotheses are related with the industry effect on the stock price relevance 

of accounting information. The hypotheses II are  

<Hypothesis II-1> There are no differences in the stock price relevance of the net 

book value and the earnings across the industries. 

<Hypothesis II-2> There are no differences in the additional stock price relevance 

of debt ratio and the firm size other than the those of the net book value and the 

earnings across the industries. 

The third hypotheses are related with the value relevance difference along the business 

cycles. The hypotheses III are  

<Hypothesis III-1> There are no differences in the stock price relevance of the 

net book value and the earnings among the business cycles. 

<Hypothesis III-2> There are no differences in the additional stock price 

relevance of debt ratio and the firm size other than the those of the net book value and 

the earnings among the business cycles. 

3.2 . Research Models and the Data 

In this research, I used three models – the basic model, the extended model I, and the 

extended model II. The basic model is the conventional Ohlson model which uses the net 

book value and the earnings as the explanatory variables. And extended model adds the size 

and the debt ratio to the basic model. In some prior studies, the debt ratio showed non-linear 

relation - reverse U shape(Margaritis and Psllaki, 2010). Therefore, in this research, the debt 

ratio is regard as a linear form in the “Extended Model Ⅰ”, and as non-linear form in 

“Extended model Ⅱ”. The models for the analysis are as follows. 

 

Basic Model :  Pit = α0 + α1 EPSit + α2 BPSit + δt + εit                                              (1) 

Extended Model  I : Pit = β0 + β1 EPSit + β2 BPSit + β3 DEBTit  

+ β4 LNSIZEit + δt + εit                                                   (2) 

Extended Model  II : Pit = γ0 + γ1 EPSit + γ2 BPSit + γ3 DEBTit  + γ4 (DEBTit)2 

+ γ5 LNSIZEit + δt + εit                                                   (3) 
 

Pit : Firm i’s per share price at the end of  March year t+1 
EPSit : Firm i’s earnings per share for period t 
DEBTit : Firm i’s debt ratio at the end of period t 
LNSIZEit : Firm i’s ln(stock priceⅹcommon stock outstanding) at the end of period t 
δt : year dummy 
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In this research, the stock price is measured at the end of the March price year t+1, in 

order to use the stock price that reflects the year t’s financial statements. The earnings is 

measured by simple EPS of period t and the net book value is measured by (total capital – 

total par value of preferred stock)/common stock outstanding at the end of period t. The debt 

ratio(DEBT) is measured by the (total asset – total capital)/total capital. The size(LNSIZE) is 

the natural log of total market value of common stock. In order to the control the effect of 

outliers, all the variables are winsorized by  1%. 

The business cycle is classified by two stages – expansion and recession- according to 

the announcements of Statistics Korea. The period from the month of the trough to the pre-

month of the peak is classified as the expansion stage and the other period is classified as the 

recession. If both stages are included in the same year, the stage of the year is classified by the 

longer period.  

The 10,946 firms are sampled out of the firms listed on the KOSPI from 1991 to 2013.  

Among the samples, the manufacturing firms are 7,520, the service firms are 2,828, and the 

construction firms are 598. And the 4,165(38.05%) are included in the expansion period and 

the 6,781(61.95%) are included in the recession. 

 

4. The Results of Analysis 

4.1 . The Value relevance of each model 

Table 1 shows the results of regression analyses of each model.  The value relevance2 

of conventional model(EPS and BPS) is 62.86%. The analysis on the extended model 

Ⅰshows that every factor appears to have significant effect on the stock price and the value 

relevance is 63.69%, which is 0.83% higher than the conventional model. According to the 

Wlad test, the extended model has significant increase in the value relevance(α=0.01). 

Namely, the size and the debt ratio have statistically significant value relevance, but the 

increment is not noticeable. All coefficients of extended model Ⅱ are statistically significant 

(α=0.01), and the coefficient of DEBT² is a negative(-0.007). This means that debt ratio raises 

the value to a certain point, and after that point, however, it reduce the value. The extended 

model Ⅱ also increase the value relevance(Wald F = 110.89, α=0.00), compared to the basic 
                                                 
2 The value relevance is measured by the R2 of OLS regression. 
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Wlad test, the extended model has significant increase in the value relevance(α=0.01). 

Namely, the size and the debt ratio have statistically significant value relevance, but the 

increment is not noticeable. All coefficients of extended model Ⅱ are statistically significant 

(α=0.01), and the coefficient of DEBT² is a negative(-0.007). This means that debt ratio raises 

the value to a certain point, and after that point, however, it reduce the value. The extended 

model Ⅱ also increase the value relevance(Wald F = 110.89, α=0.00), compared to the basic 
                                                 
2 The value relevance is measured by the R2 of OLS regression. 

model, however, the extent(0.88%) is not remarkable. 

Every model has statistically significant value relevance, and the debt ratio and size 

have an additional explanatory power but the increment is not noticeable. Also, the debt ratio 

affects the stock price in reverse U shape. 

 

Table 1 The value relevance of each model 

 
Basic Model Extended Model Ⅰ Extended Model Ⅱ 

Coefficient t-value Coefficient t-value Coefficient t-value 
EPS 2.549 8.43 2.549 8.36 2.571 8.40 
BPS 0.767 17.18 0.738 15.71 0.740 15.74 

DEBT     21.643 12.68 34.146 12.02 
DEBT 2         -0.007 -6.25 
LNSIZE     3888.382 9.40 3804.326 9.12 

F 
(p value) 

58.68 
(0.00) 

86.39 
(0.00) 

83.90 
(0.00) 

R2  0.6286 0.6369 0.6374 
R2 change 

  
0.0083 0.0088 

Wald F 
(p value) 

132.92 
(0.00) 

110.89 
(0.00) 

 The cells are graded if the coefficients are significant at α=0.05 

4.2 . The Value relevance of each model according to the Industry 

Table 2 shows the results of regression analysis of each model according to the 

industry. In the case of manufacturing industry, the results of the analysis do not differ much 

from the upper analyses results. In all models, each variable has significant effect on the stock 

price and the coefficient of DEBT² is negative. The extended models have an additional 

explanatory power, but the increase is not so much. 

In the case of service industry, the coefficients of variables and the validity of models 

are similar to manufacturing industry. The increment of value relevance in extended model I 

is 2.08% that is comparatively larger than that of manufacturing industry, 0.81%. The 

extended model Ⅱ shows statistically significant increment of explanatory power than the 

basic model, however, the increment of explanatory ability is merely 2.12% which is larger 

than the manufacturing industry. The explanatory powers of service industry in all models are 

smaller than those of the manufacturing industry. And, in the case of service industry, the 
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increment of explanatory power by size and the debt ratio is larger than the manufacturing 

industry, while overall value relevance of all values are smaller. 

Constructing industry shows different aspects from the other industries. The 

significances of coefficients differ from the other industries, and the coefficient of DEBT² is 

positive. The explanatory powers of each model are fairly low. The conventional model is 

18.62%, which is relatively low when compared to the other two industries. The additional 

explanatory power of extended model has shown statistically significant increment, and the 

extent is larger than the manufacturing industry while smaller than the service industry. 

Generally, the value relevance and its change by the models vary across the industry. 

And the coefficient of DEBT² appears differently among the industries. 

 

Table 2  The value relevance of each model according to the Industry 

 

Manufacturing 
Industry 

Service 
Industry 

Constructing 
Industry 

Basic 
Model 

Extended 
Model Ⅰ 

Extended 
Model Ⅱ 

Basic 
Model 

Extended 
Model Ⅰ 

Extended 
Model Ⅱ 

Basic 
Model 

Extended 
Model Ⅰ 

Extended 
Model Ⅱ 

EPS 2.604 2.591 2.616 3.201 3.145 3.158 -0.085 -0.167 -0.187 

BPS 0.812 0.782 0.784 0.480 0.419 0.421 0.627 0.534 0.519 

DEBT  27.610 45.810  13.994 21.277  -10.228 -24.615 

DEBT2 
  -0.011   -0.003   0.012 

LNSIZE  4577.0 4545.4  4661.0 4597.1  2026.9 2277.3 

F 
(p value) 

46.61 
(0.00) 

69.55 
(0.00) 

67.33 
(0.00) 

23.29 
(0.00) 

28.54 
(0.00) 

27.65 
(0.00) 

13.67 
(0.00) 

10.94 
(0.00) 

10.61 
(0.00) 

R2 0.6658 0.6739 0.6747 0.5058 0.5266 0.5270 0.1862 0.1963 0.1978 
R2 

change 
 

0.0081 0.0089 

 

0.0208 0.0212 

 

0.0101 0.0116 

Wald F 
(p value) 

103.60 
(0.00) 

93.71 
(0.00) 

83.73 
(0.00) 

57.63 
(0.00) 

9.88 
(0.00) 

7.24 
(0.00) 

 The cells are graded if the coefficients are significant at α=0.05 

4.3 The Value relevance of each model according to the Business Cycle 

Table 3 shows the results of regression analysis of each model both in the expansion 

and the recession. In both stages, all the variables have statistically significant effects on the 

stock price. In all models, the value relevance in the recession(64.87% ~65.87%) is higher 

than that in the expansion(58.15%~58.91%). The value relevance increments of extended 

models are statistically significant. However, the increment of extended model Ⅰ during the 

expansion is 0.66% and the recession 0.96%, both of which are fairly low. Also, the 

increment of extended model II is 0.76% during the expansion and 1.01% during the 
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4.3 The Value relevance of each model according to the Business Cycle 

Table 3 shows the results of regression analysis of each model both in the expansion 

and the recession. In both stages, all the variables have statistically significant effects on the 

stock price. In all models, the value relevance in the recession(64.87% ~65.87%) is higher 

than that in the expansion(58.15%~58.91%). The value relevance increments of extended 

models are statistically significant. However, the increment of extended model Ⅰ during the 

expansion is 0.66% and the recession 0.96%, both of which are fairly low. Also, the 

increment of extended model II is 0.76% during the expansion and 1.01% during the 

recession, both of which are not so high. The size and the debt ratio are added the explanatory 

power to model, but the extents are not so high. Furthermore, the increment of value 

relevance is not so different between the business cycle stages. The coefficient of (DEBT)2 

indicates that the relation between the debt ratio and the stock price is a reverse U shape. 

Generally, the significance and the changes in value relevance of the respective 

models are not so much different between both business stages. And the explanatory power of 

each model is generally higher in the recession than the expansion. 

 
Table 3  The value relevance of each model according to the Business Cycle 

  
The Expansion The Recession 

Basic 
Model 

Extended 
Model Ⅰ 

Extended 
Model Ⅱ 

Basic 
Model 

Extended 
Model Ⅰ 

Extended 
Model Ⅱ 

EPS 2.172 2.249 2.284 2.729 2.683 2.711 
BPS 0.766 0.747 0.750 0.765 0.730 0.732 

DEBT   18.622 32.429   23.752 41.044 
DEBT 2     -0.006     -0.013 
LNSIZE   2349.7 2225.2   4856.3 4735.6 

F 
(p value) 

29.21 
(0.00) 

52.10 
(0.00) 

49.04 
(0.00) 

74.75 
(0.00) 

96.70 
(0.00) 

93.07 
(0.00) 

R2 0.5815 0.5881 0.5891 0.6487 0.6582 0.6587 
R2 Change 

  
0.0066 0.0076 

  
0.0096 0.0101 

Wald F 
(p value) 

42.53 
(0.00) 

41.93 
(0.00) 

94.34 
(0.00) 

72.33 
(0.00) 

 The cells are graded if the coefficients are significant at α=0.05 

 

5. Conclusion 

This research analyzed the value relevance of the financial statements information and 

the differences of the value relevance according to the industry and the business cycle. The 

value relevance was analyzed using conventional model - based on EPS and BPS as 

independent variables, extended model Ⅰ- additional factors such as the size and the debt 

ratio are subjoined to the conventional model, and extended model Ⅱ – which includes 

additional variable of the square of debt ratio to the extended model Ⅰ. The results of 

analysis on the 10,946 firms from 1991 to 2013 are as follows. 

First, both the conventional model and the extended models show the significant value 
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relevance. And the size and the debt ratio have additional explanatory powers in addition to 

the EPS and BPS, but the increment is not so noticeable. Also, the debt ratio is proven to 

effect on the stock price in reverse U shape. 

Second, when comparing the value relevance among the conventional model and 

extended models, the explanatory power and the change of that are different among the 

industries. The value relevance of service industry is lower than the manufacturing industry 

while the increment of explanatory power caused by the addition variables – the debt and the 

size - is higher. On the other hand, in the case of constructing industry, the significances of 

coefficients are not the same as the other industries, and the square of the debt, unlike other 

industries, shows positive value. 

Third, the significance of coefficient and the changes of the explanatory power of each 

model do not show much difference according to the business cycle. The explanatory power 

of the recession is generally higher than the expansion.  
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The analysis of the multidimensional connections between resources and capabilities,and the 
way organizations use them as competitive weaponshave become a central element of the 
strategic management literature. Drawing on the resource-based view and the configuration 
theory, this study proposes a competitiveness measure that incorporates system dynamics in 
the analysis. The empirical application considers a unique sample of 436Hungarian small 
and medium-sized firms.The results support the view that competitiveness is a 
multidimensional construct. Additionally, we show that businesses follow different pathways 
to enhance their competitiveness level. The findings tend to give ammunition to the argument 
that effective support policies should accommodate the profile of the targeted businesses.
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Introduction

This paper proposes a managerial tool to evaluate organizational competitiveness. A

common premise in strategic management literature is that organizations acquire or develop 

specialized resources and capabilities that interact with the existing ones for creating 

competences as they pursue organizational competitiveness, and therefore superior 

performance [1],[12].Competitiveness is an attractive concept characterized by its long-term 
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competitiveness, urban, regional and macroeconomics” (No. 4.2.2 A – 11/1/KONV-2012-0058) funded by the 
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Introduction

This paper proposes a managerial tool to evaluate organizational competitiveness. A

common premise in strategic management literature is that organizations acquire or develop 

specialized resources and capabilities that interact with the existing ones for creating 

competences as they pursue organizational competitiveness, and therefore superior 

performance [1],[12].Competitiveness is an attractive concept characterized by its long-term 

1Acknowledgement: Financial support was provided by TÁMOP project named as “A complex analysis and 
modelling of the effect of energy producing, energy consuming and waste-managing technologies on corporate 
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orientation, controllability and dynamism [6].Previous research has attempted to assess 

competitiveness using aggregate estimatesthat capture the individual contribution of different 

resources and capabilities to competitiveness.The construct competitiveness has been 

analyzed from multiple angles including territorial studies (see e.g.[4]) and research at the 

business level in developed economies (see e.g.[5]).

Notwithstanding the growing awareness of the importance of stimulating business 

competitiveness for scholars and policy makers, two issues remain unaddressed. First, 

underlying studies on competitiveness are methodological approaches that ignore the different 

interactions that might exist between the variables that shape business competitiveness. 

Second, the analysis of the factors that explain competitiveness in emerging economies 

remains, to the best of our knowledge,empirically untested in the strategic management 

literature.

To address these issues, the main contribution of this paper is to propose a 

competitiveness index based on a system dynamics model that incorporatesinto the analysis 

system-level constraints between the analyzed resources and capabilities. Furthermore, we 

show how the proposed measure functions by examining business efficiency through the use 

of a non-parametric technique (Data Envelopment Analysis), incorporating competitiveness 

measures in the business’ objective function. The second stage analysis introduces, along with 

the business competitiveness index, exogenous variables related to organizational factors that 

might explain efficiency differences among firms. The empirical application considers a

sample of 436 Hungarian SMEs operating in manufacturing, construction, retailing, and 

services sectors during 2008-2012.

2. Theoretical underpinning

Organizations seek to develop and gain bundles of knowledge and skills, labeled 

capabilities, which enable organizations to employtheir internal resources more effectively 

(e.g. capital, labor, and materials). Building on the resource-based view of the firm (RBV), 

the associations that results from connecting resources and capabilities, termed competences,

lead to create or enhance organizational competitiveness [1][11].RBV theorists claim that 

business’ internal characteristics are the major components of competitiveness [2], [9].

Competitiveness is a multidimensional construct and is characterized by its long-term 

orientation, controllability and dynamism [6].Increased competitiveness allows the 

organization at adopting value-adding strategies that make it difficult to be replaced by 
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competitors and contribute to its profit margins [10]. Organizations with a rich pool of 

resources and capabilities maintain their competitive edge on the basis that their resources are 

not easily duplicable or surpassable[1].Most studies dealing with business competitiveness 

link competitiveness to various organizational, operational andperformance dimensions.

Despite these rigorous efforts, existing studies focus on developed economies and 

there remains the need to accurately assess competitiveness in developing and emerging 

economies. Additionally, the theoretical deductions resulting from the literature review reveal 

widespread support to the notion that competitiveness is a complex construct linked to 

organization’s resources and capabilities, and that performance improvements follow 

enhanced competitiveness. Previous attempts to measure competitiveness rely on the 

estimation of aggregate measures in which the analyzed components individually contribute 

to the competitiveness construct, regardless of the observed values for the rest of resources 

and capabilities analyzed. Yet, the efficient exploitation of resourcesand capabilitiesis

conditioned by their availability, as the competences that contribute to enhance 

competitiveness emerge from a complex set of collective interactions between available 

resources and capabilities rather than from individual contributions of each resource or 

capability.

3. A proposal for assessing business competitiveness

We argue that a conceptually robust approach to competitiveness should include a 

wide array of resources and capabilities, as well as recognize the multidimensional nature of 

their relationships. To address this challenge, the proposed competitiveness 

measureintroduces system dynamics into the analysis by capturing multiple interactions 

between the analyzed system variables (resources and capabilities).The configuration theory, 

originally developed by Miller[7][8], argues that the elements of a system cannot fully be 

understood in isolation, so the analysis of the system as a whole is inevitable. For the 

purposes of this paper, configuration is meant as a multidimensional phenomenon that varies 

across organizations, and is defined as the ‘degree to which an organization’s elements are 

orchestrated and connected by a single theme’ [7]. This definition is in line with RBV theory 

postulates [1],and accordingly we define small businesses’ competitiveness as follows:

Small business competitiveness is the mutually dependent bundle of ten pillars—

human capital, financing, networking, products, administrative routines and processes, 

competitive strategy, applied technology, marketing methodology, internationalization, and 
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resources and capabilities maintain their competitive edge on the basis that their resources are 

not easily duplicable or surpassable[1].Most studies dealing with business competitiveness 

link competitiveness to various organizational, operational andperformance dimensions.

Despite these rigorous efforts, existing studies focus on developed economies and 

there remains the need to accurately assess competitiveness in developing and emerging 

economies. Additionally, the theoretical deductions resulting from the literature review reveal 

widespread support to the notion that competitiveness is a complex construct linked to 

organization’s resources and capabilities, and that performance improvements follow 

enhanced competitiveness. Previous attempts to measure competitiveness rely on the 

estimation of aggregate measures in which the analyzed components individually contribute 

to the competitiveness construct, regardless of the observed values for the rest of resources 

and capabilities analyzed. Yet, the efficient exploitation of resourcesand capabilitiesis

conditioned by their availability, as the competences that contribute to enhance 

competitiveness emerge from a complex set of collective interactions between available 

resources and capabilities rather than from individual contributions of each resource or 

capability.

3. A proposal for assessing business competitiveness

We argue that a conceptually robust approach to competitiveness should include a 

wide array of resources and capabilities, as well as recognize the multidimensional nature of 

their relationships. To address this challenge, the proposed competitiveness 

measureintroduces system dynamics into the analysis by capturing multiple interactions 

between the analyzed system variables (resources and capabilities).The configuration theory, 

originally developed by Miller[7][8], argues that the elements of a system cannot fully be 

understood in isolation, so the analysis of the system as a whole is inevitable. For the 

purposes of this paper, configuration is meant as a multidimensional phenomenon that varies 

across organizations, and is defined as the ‘degree to which an organization’s elements are 

orchestrated and connected by a single theme’ [7]. This definition is in line with RBV theory 

postulates [1],and accordingly we define small businesses’ competitiveness as follows:

Small business competitiveness is the mutually dependent bundle of ten pillars—

human capital, financing, networking, products, administrative routines and processes, 

competitive strategy, applied technology, marketing methodology, internationalization, and 

availability of online resources and information communication technologies—that allow a 

firm to effectively compete with other firms and serve customers with valued goods/services.

The ten pillars of competitiveness consist of 56 variables, andthese variables were 

selected following insights from the RBV theory. The benchmarks are the best available 

scores in each variable, while all remaining values are related to these benchmarks.The 

maximum values of each pillar (benchmark) are based on the best Hungarian practices. The 

pillar scores are calculated as the average value of the variables included in each pillar as 

pi,(j) = ∑ qi,w
W
1

w
, where pi,j is the pillar score for the ith firm (i=1,…,N) and the jth pillar

(j=1,…,10), and Kis the number of variables included in the analyzed pillar.The normalized 

value is obtained for each pillar score (pi,j
∗ )aspi,j

∗ =
pi,j

max pi,j
.In order to enhance estimation 

accuracy, we equalized the marginal effect of each pillar (𝑝𝑝𝑝𝑝𝑖𝑖𝑖𝑖,𝑗𝑗𝑗𝑗∗ ) by solving * *
,

1
0

N
f

i j j
i

p pδ
=

− =∑

for each firm (i). In the latter expression, δ represents the “strength of adjustment” for the jth

pillar, and the fth moment of *
,i jp is the pillar’s average value *( )jp .

Finally, we consider mutual dependence of the ten pillars that form the 

competitiveness index by introducing a penalty for bottleneck in the estimation of the 

competitiveness index. Following the configuration theory [7][8], improvements can be only 

achieved by strengthening the weakest link – the bottleneck – that constraints the performance 

of the whole system. Good performing pillars can only partially and not fully compensate for 

badly performing pillars. This imbalance pulls back the competitive performance of the 

particular firm.The penalty function is defined as:

ℎ𝑖𝑖𝑖𝑖,𝑗𝑗𝑗𝑗 = min𝑝𝑝𝑝𝑝𝑖𝑖𝑖𝑖 ,𝑗𝑗𝑗𝑗∗ + �1− 𝑒𝑒𝑒𝑒−�𝑝𝑝𝑝𝑝𝑖𝑖𝑖𝑖,𝑗𝑗𝑗𝑗
∗ −min 𝑝𝑝𝑝𝑝𝑖𝑖𝑖𝑖,𝑗𝑗𝑗𝑗

∗ �� (1)

where hi,jis the post-penalty value for the jth pillar for the ith firm, pi,j
∗ is the normalized pillar

value for firm i and pillar j, and min pi,j
∗ isthe lowest pillar value in the firm i. Finally, after 

these transformations we estimate the competitiveness index (CI) for each firm as the sum of 

the ten penalty adjusted pillars as:

𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝐶𝑖𝑖𝑖𝑖 = ∑ ℎ𝑖𝑖𝑖𝑖,𝑗𝑗𝑗𝑗10
𝑗𝑗𝑗𝑗 (2)

4. Sample, variable definition and method

4.1 Sample
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The data collection process was conducted by a leading professional survey firm.The 

selection process of the surveyed firms is two folded. First, we included surviving firms that 

took part of the first stage of the research project in 2010 [13].Here, 549 firms out of 795 

originally surveyed firms were still operational in 2012. Second, we selected a random sample 

of firms from the OPTEN company database. A total number of 950 surveys were obtained 

(response rate: 9.55%). However, data availability limited the final sample to 436

observations (effective response rate: 4.36%). The industry configuration of the final sample 

reveals that 29.82% of firms operate in manufacturing sectors, 10.09% in the construction 

sector, 28.21% in retailing sectors, and 31.88% in service sectors.

4.2 Benchmarking business competitiveness through Data Envelopment Analysis
When dealing with multiple inputs yielding multiple outputs, efficiency literature 

usually makes use of Data Envelopment Analysis (hereafter DEA) frontier methods [3]. DEA 

is a non-parametric technique that, through linear programming, approximates the true but 

unknown technology without imposing any restriction on the sample distribution. DEA is a 

complex benchmarking technique that yields a production possibilities set where efficient 

decision-making units positioned on this surface shape the frontier. For the rest of units DEA 

computes an inefficiency score indicating the units’ distance to the best practice frontier. We 

apply the following linear program models the described technology and compute the 

efficiency score for each firm:
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The restriction 1
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=å imposes variable returns to scale to the convex technology 

in equation (3). The term iq is the efficiency score obtained for each country, and for efficient 

countries 1iq = . For inefficient countries 1iq > and 1iq - points to the degree of inefficiency. 

Figure 1 presents a simplified representation of the distance function.The final model 

specification considers that businesses employ the mutually dependent set of ten pillars (x) 

described in Section 3 to produce three outputs related to business activity (sales), economic 

performance (rate of returns on assets, measured as the ratio of net profit divided by assets)
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in equation (3). The term iq is the efficiency score obtained for each country, and for efficient 

countries 1iq = . For inefficient countries 1iq > and 1iq - points to the degree of inefficiency. 

Figure 1 presents a simplified representation of the distance function.The final model 

specification considers that businesses employ the mutually dependent set of ten pillars (x) 

described in Section 3 to produce three outputs related to business activity (sales), economic 

performance (rate of returns on assets, measured as the ratio of net profit divided by assets)

and operating performance (labor productivity measured as the ratio of sales divided by 

employees) (y).

4.3 Second stage analysis: Competitive paths followed by Hungarian firms
The second stage proposes a cluster analysis to further evaluate business performance 

and determine if the proposed competitiveness index helps explain performance differences 

among Hungarian SMEs. The first variable included in the cluster analysis is the 

competitiveness index presented in equation (2).Second we include business 

growthmeasuring as

, , , ,(Employment Employment ) [(Employment Employment ) / 2]i t i t c i t i t c- -- + to obtain an 

asymptotically normally distributed measure during the analyzed period. Additionally, we 

include in the analysis firm size, measured as the natural logarithm of the number of 

employees in 2012, and firm age expressed as the natural logarithm of market experience.

To attain the second stage analysis, this paper proposes a nonhierarchicalcluster 

analysis (K-means). Second, a discriminant analysisfurther validates the cluster analysis. The 

results from the discriminantanalysis (Table 1) indicate that the approach proposed to 

examine Hungarian SMEs is appropriate.

Table 1. Results of the discriminant analysis
True groups Classification according to the discriminant analysis

1 2 3 4 5 Observations

Group 1 167
(95.98%)

5
(2.87%)

1
(0.57%)

1
(0.57%)

0
(0.00%) 174

Group 2 2
(5.26%)

36
(94.74%)

0
(0.00%)

0
(0.00%)

0
(0.00%) 38

Group 3 0
(0.00%)

0
(0.00%)

108
(97.30%)

2
(1.80%)

1
(0.90%) 111

Group 4 1
(1.56%)

0
(0.00%)

0
(0.00%)

63
(98.44%)

0
(0.00%) 64

Group 5 0
(0.00%)

0
(0.00%)

0
(0.00%)

1
(2.04%)

48
(97.96%) 49

5. Empirical results

5.1 Efficiency assessment
This section deals with the efficiency assessment of Hungarian SMEs (equation (3)). 

Table 2 shows the summary statistics of the efficiency scores. Results show that the average 

inefficiency of the analyzed Hungarian businesses is 0.3167 (31.67%). For interpretation 

purposes, this finding indicates that to operate efficiently the sampled Hungarian SMEs can 

simultaneously expand their outputs by 29.26%, while keeping their stock of resources and 
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capabilities fixed. Note that 34.63% of businesses are efficient, and that efficient businesses 

are not highly concentrated in any industry sector but rather spread out across the analyzed 

sectors.

Table 2. DEA model: Efficiency level of Hungarian firms
Mean Std. dev. Efficient units 

(%) Obs.

Full sample 1.2926 0.4464 151 (34.63%) 436
Manufacturing firms 1.2663 0.3577 45 (34.62%) 130
Construction firms 1.1913 0.3303 26 (59.09%) 44
Retailing firms 1.2924 0.4597 37 (30.08%) 123
Service oriented firms 1.3494 0.5296 43 (30.94%) 139

At the industry level, results in Table 2 indicate that businesses operating in the 

construction sector are the most efficient (average inefficiency: 19.13%). Nevertheless, this 

result should be read with caution as the relatively small sample size in this sector implies that 

a lower number of potential benchmark businesses can be used to estimate the efficiency 

scores. For the rest of industry sectors, estimated inefficiency is rather similar and it ranges 

from 26.63% (manufacturing businesses) to 34.94% (service sectors).

A common concern in efficiency analyses relates to the quality of estimations. Large 

businesses with a greater scale capacity and access to resources may form the best practice 

frontier, a fact that biases the analysis [3]. The result of the correlation analysis shows that the 

efficiency score and the natural log of business size are not correlated in a significant way 

(Pearson correlation: 0.0793 and p-value = 0.5420). This important finding confirms the 

robustness of the estimation of the efficiency scores (equation (3)), as business size is not an 

influential factor for shaping the estimated best practice frontier.

5.2 Analysis of the impact of competitiveness on performance
Table 3 presents the findings for the five groups of businesses that emerge from the 

cluster analysis. Group 1includes high performing businesses. Businesses in this group are the 

largest (average employment: 36.39), and score the highest in terms of competitiveness 

(average: 4.56). Businesses in group 2show an average competitiveness index of 4.34, while 

average inefficiency stands at 19.75% (efficient businesses: 36.84%). Also, businesses in this 

group report the highest employment growth rate (61.20%). Different from the case of Group 

1, superior competitiveness of businesses in Groups 2 mostly results from the development of 

long-term competitive and marketing strategies, the deeper adoption of new and/or innovative 

technologies at the operational level, and the efficient use of information technologies.
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Table 3.Results: Cluster analysis
Group 1 Group 2 Group 3 Group 4 Group 5 Total

Inefficiency 18.23% 19.75% 16.72% 96.48% 16.42% 29.26%
Competitiveness 
index 4.5644 4.3392 4.1780 3.8586 3.7590 4.2523

Employment growth 0.0126 0.6120 0.0165 –0.0073 –0.4948 0.0059
Firm size 36.3851 23.7895 10.4234 13.1406 13.6122 22.7064
Firm age 15.2874 11.8684 15.2072 13.9219 16.1633 14.8670
Competitiveness 
Pillars:
Human capital 0.4761†† 0.4724 0.4694 0.3884† 0.4438 0.4595
Financing 0.4746†† 0.4672 0.4413 0.4126† 0.4139 0.4495
Networking 0.4962†† 0.4604 0.4283 0.4061 0.4010† 0.4518
Product 0.4857†† 0.4430 0.4476 0.4235 0.3936† 0.4528
Administrative 
routines 0.4951†† 0.4231 0.4255 0.4089 0.3639† 0.4437

Competitive strategy 0.4999 0.5162†† 0.4316 0.4364 0.3776† 0.4609
Technology 0.4744 0.4817†† 0.4484 0.4570† 0.4665 0.4659
Marketing 0.4587 0.4717†† 0.4431 0.4447 0.3994† 0.4519
Internationalization 0.5111†† 0.5001 0.4614 0.3563† 0.4189 0.4644
Online presence 0.4509 0.5247†† 0.4698 0.3911† 0.4194 0.4728
Observations 174 38 111 64 49 436
For each pillar used to calculate the competitiveness index (equation (2)), † indicates the 
lowest value, while †† indicates the highest value.

Group 3 comprises the smallest businesses (average employment: 10.42) and 67.57% 

of businesses operate in retailing and service sectors (75 businesses).The average 

competitiveness level of these firms is 4.18, whilethe average inefficiency is 16.72% (efficient 

firms: 36.94%). Yet, compared to other clusters, businesses in this group do not excel in any 

particular competitive pillar.

Poor performing businesses are grouped in clusters 4 and 5; however, the dissimilar 

competitiveness results in these groups are explained by different components.Comparing the 

results for Groups 4 and 5, we note that in the former poor competitiveness is mainly 

explained by the lack of access to resources such as human capital, finance, and technology; 

whereas in the latter the negative competitiveness result comes from the lack of more strategic 

(network of suppliers and customers)and knowledge-based resources (competitive and 

marketing strategies).

6. Conclusions

In this paper we adopt a system dynamics approach to develop a managerial tool for 

evaluating business competitiveness. Building on insights from the RBV theory and the 

configuration theory, our comprehensive competitiveness measure employs an index 
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methodology that allows multiple interactions between the different pillars that shape 

competitiveness, and helps explore potential bottlenecks that might restrain system 

performance.The results are in line with the notion that competitiveness is a complex 

multidimensional construct that encompasses a wide array of organizational resources and 

capabilities[1], [9]. More specifically, findings reveal two main pathways to achieve superior 

competitiveness levels. On the one hand, enhanced business competitiveness results from the 

access to higher levels of human capital and financial resources, coupled with greater product 

development and internationalization strategies. On the other hand, we identified a group of 

businesses for which competitiveness mostly emerges from the development of competitive 

and marketing strategies and the adoption of operational and information technologies.

These findings have important implications for scholars, practitioners and policy 

makers. The proposed competitiveness index extends previous research efforts by adopting a 

system dynamics approach that allows multiple interactions between the analyzed 

components, while accounting for the boundaries of the system’s performance. Additionally, 

this paper increases the literature dealing with the determinants of small firms’ 

competitiveness in transition economies.The results suggest that businesses need a balance 

between various competitive pillars. Overemphasis on a few competitive pillars does not 

guarantee long-term competitiveness, which can in turn result from multiple interactions of 

different competitive pillars. Thus, businesses seeking to enhance competitiveness should first 

evaluate their competitive strengths and weaknesses. In this sense, the proposed 

competitiveness measure might represent the instrument to carry out this business-level 

analysis, and provide managers with valuable information that help direct future actions and 

investments to improve the business’ competitive position.
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Abstract 

“This paper is aiming to study a debatable issue in quality management which is “zero 
defects”. The main intention is to know how it was exactly approached by quality gurus and 
different researchers, and how other methodologies like Six Sigma have the same defect 
oriented views. The findings of this paper will provide arguments that will prove that “zero 
defects” should never be a motivational tool and that all the defect oriented methodologies 
lack some points to reach a better “quality”. 
 
Keywords: Zero defect, lean manufacturing, lean six sigma, motivational tool, Quality management 

 
1. Introduction 

Quality model is a strategy that tackles the quality issue that the companies have. It 

rests on the idea that businesses can success only if it manages to satisfy their customers‟ real 

needs and to improve continuously in order to reach that. Quality model and its principles will 

be tackled with more details in the literature review of this paper, but what important to know 

is that pretty much all the methods known today as total quality management, lean, and six 

sigma are rooted from the quality model. And they all share the idea of reaching a better 

“quality” whereas a higher performance is to be reached at the end of the day. The title of the 

paper refers to the practices used in lean manufacturing companies and how do they deal with 

quality management issues. According to the “quality resources for achieving six sigma 

results‟‟ website, a survey showed that almost 70% of manufacturing companies nowadays 

use lean manufacturing practices. 

                                                 
1 Special thanks are dedicated to the director of my PHD Mr. Mbarki Mohamed Amine and the research group 
who are making tremendous efforts to present this paper in the best way possible and at the same time 
supervising classes and participating heavily in the knowledge experience, also, I would like to thank my parents 
and my family for their continuous and great support that without I could not have been in this PHD degree 
shaping my future career. 
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1 Special thanks are dedicated to the director of my PHD Mr. Mbarki Mohamed Amine and the research group 
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shaping my future career. 

2. Literature review 

Quality management has always been a proportional field of distinguished opinions 

and views especially from the gurus of the middle of the 20th century. To some extent, quality 

management is perceived as a recent science compared with other branches of business. 

However, most researchers consider it one of the oldest practices in businesses whereas it 

started with the simple trader in ancient times who tried to make good quality products in 

order to make his living. One of the most controversial issues in quality management is the 

improvement processes and the defects eliminations. On view of that, the quality gurus such 

as Philip Crosby, Joseph M.Juran, William Edwards Deming, and others introduced several 

theories that addressed these issues such as “Zero-defects goal” and “Six sigma” This 

literature review will be a window for me to present a brief history of how quality 

management developed over the years and how the idea of “zero defects” came to existence. 

Also, the goal is to familiarize the reader with the movement of quality management in the 

last century to put him or her in the picture before starting to discuss the research questions. In 

the beginning, by defining the quality model that is believed according to “Raphael L. Vitalo” 

to be the root from where the majority of current trends like Six Sigma and Total Quality 

management came from. Then, introducing the work of Crosby who introduced to the world 

the philosophy of the “zero effects” (actually there is a debate on this matter since some 

people claim that Motorola came with the idea first). After explaining thoughtfully the 

concept, the author will present Six Sigma as a tool for quality improvement, and show at the 

same time the similarities it has with “zero defects” orientation. Later there will be a 

presentation of Juran’s work and how he perceived Six Sigma. Last but not least, A 

description of Demings‟ philosophy, how he perceived “zero defects”, and also brief 

overview of the work of Taguchi. 

2.1  Crosby’s zero defects goal philosophy  

Crosby is one of the most famous gurus of quality management. He started developing the 

idea of “Zero-defects” in the “Martin Company Orlando, Florida plant”. He was back then the 

quality manager of the Pershing missile program. His ideas and practices are still 

considerately influencing and important to this very day. He died of respiratory failure in the 

18th of  august, 2001. According to Crosby in his book “quality is free”, quality defects have 

significant costs whereas the most obvious ones are money, recourses, and time. Moreover, 

developing programs that eliminate these defects can be very expensive and time consuming. 
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Accordingly, Crosby raised some questions such as “are you willing to remove the defects no 

matter what the cost might be?”, and also “are you willing to live with these costs in order to 

achieve quality?” Those questions address the meaning of the title of the book “quality is 

free”. Accordingly, the only solution is to not have any defects to begin with. In other words, 

having zero defects will save the management the money associated with quality 

measurement and hence gives an achievable quality for free. One interesting point to mention 

is that Crosby insisted that this philosophy is not a procedure but a way of thinking which 

makes it a very effective idea since it could be adapted to every situation, industry, or 

business. Zero-defects goal is not simply about perfection, it is about adopting a new 

perspective and a new style of thinking of eliminating errors by respecting the following three 

guidelines, Recognize the high cost of quality issues, Continuously think of the places where 

flaws may be introduced and Work proactively to address the flaws in your systems and 

processes, which allow defects to occur.  

2.2  Introduction to Lean Six sigma 

The concept of “zero defects” introduced by Philip Crosby was, in essence, that all 

errors can be avoided and that there is no excuse for any defects. The concept has been known 

for more than 40 years and several Japanese companies implemented this philosophy during 

this period. However, the concept was not popular in the United States for some time and it 

was until the mid-1980s that the concept started to take place. Motorola Inc. was the main 

company relying on the concept and made it popular in the USA. Furthermore, they were 

measuring quality by the number of the defects per million opportunities creating as such six 

levels of achievement, with “Six Sigma” being the top level. Six Sigma was initially 

introduced as a quality performance measurement. It has evolved later into a statistically 

oriented approach to enable process improvement. It is a popular approach particularly among 

the innovation and technology driven companies like General Electric, Kodak, and Allied 

Signal. The prime objective is to reduce the output variability to a minimum through process 

improvement. By doing so, it is possible to limit the defect levels to below 3.4 defects per 

million. Joseph Juran, one of the legends of quality management in the 20th century was 

asked in 2000 by quality digest magazine about his opinion concerning Six Sigma and he said 

“From what I've seen of it, it's a basic version of quality improvement. It originally started 

with Bob Galvin, the former CEO of Motorola and a very ardent pursuer of excellence in 

quality. Now, to reduce it from a few percent defective to three per million, that's four orders 

of magnitude” (Quality Digest magazine, Juran a lifetime of quality, 2002). In other words, 
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Juran is pointing out the big similarity between Six Sigma and the Zero-Defect goal whereas 
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3. Gurus of Quality’s Perception 

3.1 Juran’s Perception of quality  

Juran is one of the famous gurus of quality. Juran became well known for the first time 

in the U.S quality field by being the editor of the “Quality Control Handbook”, and more after 

publishing his research where he introduced the quality trilogy. Juran‟s approach is 

evolutionary and he insisted on several occasions that the language of the business world is 

money and that quality efforts have to be communicated to management in their language. 

Juran has different views if they are to be compared with other gurus, especially Crosby. They 

had difference perspectives towards several issues whereas cost of quality, and defect control 

and the degree of senior managers‟ involvement were the main ones. For the other point of 

difference, Crosby sees that all defects come from two factors which are the lack of the 

knowledge required, or a lack of attention. For Juran, it is not quite the same since he believes 

that the majority of quality problems can be traced directly to the poor management of senior 

managers and that is, often times, the real reason, whereas the poor performance of 

workmanship is less dangerous and affecting. Also, he believes that the operating errors can 

be reduced by keeping people attentive, mistake proofing establishing accountability, and 

other tools that can ensure better quality performance. (Quality times by Free quality 

resources).   

3.2  Deming Perception on quality and zero defect methodology 

W. Edwards Deming is best known for helping the Japanese manufacturing sector after the 

ruins of the Second World War. The highest award in Japan is called “The deming prize” in 

his honor vu the accomplishments that he made there. Deming is also known as one the 

classical gurus of quality management, especially his fourteen points and the theory of 

Profound Knowledge.  As far as the concept of the “Zero-defects‟ is concerned, Deming had 

some remarks that fall in the disadvantage of this methodology. According to the later, the 

idea of limiting the defects for the customer is a good idea. He was also adamant about the 

necessity of applying mistake proofing (whereas the main idea is to create systems and 

procedures that make making mistakes in production really rare and difficult to happen) to 

eliminate all internal mistakes at the level of the design of the products under production. 
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However, he claimed that the “zero-defect” is not a good strategy even if it engulfs good 

ideas. According to him he said “No defects, no jobs. Absence of defects does not necessarily 

build business…. Something more is required” (W. Edwards Deming, New Economics, page 

10). Also, he said “Eliminate slogans, exhortations, and targets for the work force asking for 

zero defects and new levels of productivity” (Deming, 14 points of management). And, last 

but not least, Scott M. Paton (from the W. Edwards Deming Institute website) said on his 

behalf “Through the day Deming took swipes at a lot of today’s popular buzzwords. 

3.3 Brief overview of the Taguchi  Model 

Genichi Taguchi is a double winner of the Deming price. He is a Japanese engineer 

who made important contributions to the field of quality management. He defined quality as 

“Any engineered system reaches its „ideal function‟ when all of its applied energy (input) is 

transformed efficiently into creating desired output energy” (Taguchi on Robust Technology 

Development: Bringing Quality Engineering Upstream; Asme Press, New York, 1993). Last 

but not least, Taguchi presented the notion of “Quality loss” in which he illustrates the 

amount of waste that companies lose whenever they drive away from target results. 

According to the latter there should not be only “low specification” and “high specification” 

extremes in which the products that lie between are “acceptable”. Because in this case some 

of them are either giving too much service or too little service, and in both case there is a 

creation of loss to society and there is a waste in the system. To quantify the loss the formula 

is: L(y) = k(y-m) 2 given that L(y) = Loss k = constant = cost to correct tolerance2 y = 

reported value m = mean value (average) (Taguchi On Robust Technology p. 22). But more is 

to be discussed about the Taguchi‟s model in the discussion section.  

4. Methodology of the research , Discussions and results  

 
To answer the three research questions mentioned at the end of the introduction 

Different type of analysis and tools have been used, since the questions differ in nature. A 

first part called “Findings” and it going to give direct results to the findings found in papers, 

theories analysis, and the survey collected. The findings in this section will be in terms of 

points to facilitate the task for the reader. After presenting the findings using all the tools that 

will be presented shortly in this section, to introduce a “discussion” part that will discuss in 

concrete details all the aspects covered.  
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4. Methodology of the research , Discussions and results  

 
To answer the three research questions mentioned at the end of the introduction 

Different type of analysis and tools have been used, since the questions differ in nature. A 

first part called “Findings” and it going to give direct results to the findings found in papers, 

theories analysis, and the survey collected. The findings in this section will be in terms of 

points to facilitate the task for the reader. After presenting the findings using all the tools that 

will be presented shortly in this section, to introduce a “discussion” part that will discuss in 

concrete details all the aspects covered.  

The first research question aims at analyzing the effectiveness of using “zero defects” as a 

motivational tool. Some companies use slogans and banners that call for that goal. The nature 

of this question calls for some empirical evidence so that there could be conclusions drawn 

from it to show whether actually the goal is of a motivational nature or not. But before 

collecting data from any given company, a throughout understanding of “zero defects” is a 

must. To analyze the fourteen points that Crosby implemented and understand what he meant 

exactly by “zero defects” in his “quality for free book”. We tried to make a simple survey in a 

company back in my hometown Tangier, Morocco in order to tackle some of the questions 

that were important. Unfortunately the plan was to have a Skype interview with the quality 

manager in order to cover more issues of how the company “Yazaki Tangier” deals with 

quality management but it could not be done due to shortage of time and his busy schedule. 

On the other hand 23 surveys that were collected out of 30 and on the lights of the 

information given by employees there was some answers that will be discussed further in the 

“analysis” part of this thesis. Of course 23 surveys cannot give evidence that could be 

generalized on other companies or even for the cabling sector for that matter, but for the scope 

of this thesis it could be an added value that can check more or less what have been reading 

on different papers about the issue.  

The second research question is of a philosophical nature. Humbly, to understand whether 

the goal of “zero defects” is a proper goal for companies to pursue or not. Again, the issue 

will be tackled from a theory based perspective, so no empirical data is to be collected or 

needed, Some critics that the quality guru Juran presented and that show to a big extent the 

similarities between Six Sigma and Crosby’s “Zero defects” methodology.  

The third and last research question deals with the differences between Six Sigma being a 

methodology that concentrates on the “zero defects” mindset, and the teachings of Deming in 

his profound knowledge. To rely mainly on three main recourses. The first paper that will 

refer to is “why I dislike the name Six Sigma” by Rafael Aquayo. In this paper he criticizes 

some issues that Six Sigma as been presenting and he mentions some of the points that existed 

in Deming philosophy but lacks in “Six Sigma”. The second paper is “Deming management 

Philosophy and the So-called Six Sigma quality” by David Wayne in which he compares and 

contrasts Dr. Deming’s philosophy with that of the Six Sigma methodology by describing the 

differences, commonalities, and the effectiveness of each methodology. Last but not least, the 

third reference will be an article from “Quality digest” and the name of the article is “Six 

Sigma lessons from Deming”. Those three references because of their relevancy to what the 

research question is aiming for and because of the nature of criticizing that they engulf. 
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4.1 Findings Vs Discussion 

Is “zero defects” a good motivational tool? The findings of the different tools used to 

analyze this research question will be presented in terms of bullet points and the results of the 

survey are presented in terms of graphs in appendix the findings are:  

 “Zero defects” is a bad motivational tool according to Deming. “Zero defects”, as a 

motivational tool, creates unproductiveness and de-motivates employees. “Zero defects” 

terminology infers perfection which increase tension among employees as failure to reach 

such goal is of a high probability. “Zero defects” as a motivational tool dives away from 

the ideology presented by Crosby and illustrates a bad understanding from the 

management.  

Is the objective of “zero defects” and the defect oriented methodologies the answer to reach 

quality? This research question is of a philosophical nature, so no empirical data was to be 

collected. The findings of the papers and resources used are as the following:  

 “Zero defects” is a defect oriented methodology and Six Sigma is nothing but a developed 

version, “Zero defects” and “Six Sigma” call for continuous improvement, yet in practice 

the horizons of those defect oriented goals are limited. Defect oriented methodologies lack 

some points presented in Deming’s philosophy. Using the “part” philosophy, and the 

paradigms of acceptability and desirability, “zero defects” goal is limited and cannot reach 

customers‟ delight on a continuous basis. Taguchi’s model shows that defect oriented 

methodologies do not consider quality loss.  

Is “Six Sigma” a technical application of Deming’s philosophy or does it lack some profound 

knowledge points? This research question is comparing Deming’s perceptions and the 

technical aspects of Six Sigma. The findings are as follows:  

 There are several similarities between the two methods even if Deming is more into 

theory and that Six Sigma is more technical. The similarities are in issues like constancy 

of purpose and the importance of defects in cost savings. There are several differences in 

core values like managing employees and the perception of quality. Even if both agree 

that defects should be minimized, the perception is completely different. “Six Sigma” 

methodology focuses on decreasing the level of defects to reach quality whereas Deming 

calls for implementing quality in the first place into products, which in return, will 

decrease the level of defects.  

The findings mentioned above will be discussed thoroughly in the “discussion” part with 

more details and more explanations. 
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Is “zero defects” a good motivational tool?  

The findings are:  

 “Zero defects” is a bad motivational tool according to Deming. “Zero defects”, as a 

motivational tool, creates unproductiveness and de-motivates employees. “Zero defects” 

terminology infers perfection which increase tension among employees as failure to reach 

such goal is of a high probability. “Zero defects” as a motivational tool dives away from 

the ideology presented by Crosby and illustrates a bad understanding from the 

management.  

Is the objective of “zero defects” and the defect oriented methodologies the answer to 

reach quality?  

This research question is of a philosophical nature, so no empirical data was to be collected. 

The findings of the papers and resources used are as the following:  

 “Zero defects” is a defect oriented methodology and Six Sigma is nothing but a developed 

version. “Zero defects” and “Six Sigma” call for continuous improvement, yet in practice 

the horizons of those defect oriented goals are limited. Defect oriented methodologies lack 

some points presented in Deming’s philosophy. Using the “part” philosophy, and the 

paradigms of acceptability and desirability, “zero defects” goal is limited and cannot reach 

customers‟ delight on a continuous basis. Taguchi’s model shows that defect oriented 

methodologies do not consider quality loss.  

Is “Six Sigma” a technical application of Deming’s philosophy or does it lack some 

profound knowledge points?  

This research question is comparing Deming’s perceptions and the technical aspects of Six 

Sigma. The findings are as follows:  

 There are several similarities between the two methods even if Deming is more into 

theory and that Six Sigma is more technical. The similarities are in issues like constancy 

of purpose and the importance of defects in cost savings.  

4.2 Similarities and Differences  

First of all, the process that Six Sigma follows seems similar to Deming’s cycle (Plan-

Do-Study-Act) even if Six Sigma, forefront the “plan” phase, brings experimental design as a 

first step. In Six Sigma, the design phase is a key function to achieve six sigma performance 

levels, and it employs special attention to planning the design phase of its production; which 

resembles the “Plan” phase in its promotion of the importance of establishing a systematic 

relationship between inputs and the desired output, as well as the needed production 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



216

processes. Another similarity is the constancy of purpose. Deming criticized titles like 

“Program of the month” to drive improvement and he always answered ironically that “there 

is no instant pudding.” He added that change sometimes is a necessity and that dynamics of 

the market can oblige the businesses to adjust its planning; however, it should never wave 

from the principles of Profound Knowledge that he presented. Similarly, the companies that 

managed to implement Six Sigma successfully follow the same ideology and it is applied in 

Six Sigma’s tactical level. Last but not least, even if the methodology of Six Sigma regarding 

defects differs from the one of Deming (in terms that Six Sigma view reducing defects as 

increasing quality), one of the most recognized differences between Deming’s teachings and 

Six Sigma is the belt system that Six Sigma has. Black belts (as described in the literature 

review) are given responsibilities to assign improvements in given projects. That contradicts 

what Deming suggested as the quality is everyone’s responsibility. In Deming’s teachings, the 

management has to appreciate the participation of every employee in the company, create a 

sense of teamwork, and listen to employees which will generate joy in work that can drive the 

motivation as well as the performance to higher levels. He criticized the fact that workers had 

become some kind of commodity that can be bought or disposed of. In other words, 

businesses should not treat workers as numbers, and try instead to understand their 

psychology and make them proud of what they produce so they can reach out the best quality. 

Unlikely with Six Sigma, the methodology is number-oriented and it treats employees as mere 

inputs, which according to Deming, is short sighted and even if it brings profits on the short 

term, it will result in the downfall of the business.  
 

5. Conclusion 

 Quality concerns have always been in the mindset of any producer since the start of 

business in old times. Today, with the increasing diversity in goods and services and the 

tremendous increasing pace of competition due to globalization and free movements of 

products and services across the borders, called for what academics call the quality 

movement. Walter A Shewhart and Edwards Deming were one of the earliest founders of 

what is called today quality management. One of the most distinguishing theories that 

were presented in this movement was the concept of “zero defects.” At first, the goal 

sounds appealing since defects are obviously costly to businesses, so removing all the 

defects should enhance the image of the company that will be known for products that 

know no level of defects. Zero defects if it is to be realized can benefit the company in 

many ways The results of this paper are based on reading several papers and journals 
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Unlikely with Six Sigma, the methodology is number-oriented and it treats employees as mere 

inputs, which according to Deming, is short sighted and even if it brings profits on the short 

term, it will result in the downfall of the business.  
 

5. Conclusion 

 Quality concerns have always been in the mindset of any producer since the start of 

business in old times. Today, with the increasing diversity in goods and services and the 

tremendous increasing pace of competition due to globalization and free movements of 

products and services across the borders, called for what academics call the quality 

movement. Walter A Shewhart and Edwards Deming were one of the earliest founders of 

what is called today quality management. One of the most distinguishing theories that 

were presented in this movement was the concept of “zero defects.” At first, the goal 

sounds appealing since defects are obviously costly to businesses, so removing all the 

defects should enhance the image of the company that will be known for products that 

know no level of defects. Zero defects if it is to be realized can benefit the company in 

many ways The results of this paper are based on reading several papers and journals 

about the issue of quality. However, as all branches of science, quality management 

witnesses everyday new ideas, perspectives, and critics of the old theories. Zero defects, 

Six Sigma, and other methodologies helped companies to save loads of money and to 

reach a better marketplace. However the pursue of improvement should never stop and 

pretty sure that in the near future, the field of quality management will embrace new 

procedures that will for sure overcome some of the technical and philosophical critics 

that the methodologies of today still have. And hopefully answer properly the question of 

“what is exactly quality? And how could it be improved?  
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Abstract 

Marketing management, which has elevated the position of marketing to a strategic level in 
institutions, is generally executed within complex systems. These complex marketing systems 
are inherently not only “open” but also “behavioral” paradigms, which continuously and 
overtly interact with their environment and adjust themselves accordingly.  Taking the open 
and behavioral aspects of systems approach into consideration, this paper analyzes the 
marketing management practice of consumer loans in the marketing system perspective and 
combines marketing theory with practice. The interactions among system elements are also 
reviewed and analyzed to provide additional insights about the dynamics of marketing system 
interactions. Since the behavioral aspect of the system will be taken into consideration, 
certain concepts from behavioral finance and comments from practical experience will be 
integrated to provide explanations for the psychological factors that are influential in the 
working of the system. The major aim of this exploratory study  is to combine marketing 
theory with practice by using theoretical approach as a base and the retail loans for 
exemplification and illustration.  
 
Keywords: theory –practice interaction; banking; consumer loans; behavioral; system 
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1. Introduction 
Retail banking is one of the most dynamic business areas in the financial world -where 

Turkey is no exception. It is basically an open system, which continuously interacts with 

different stakeholders in its external environment through its internal elements.  Besides, since 

the open system of retail banking evolves via the decisions and actions of its internal 

elements, it is also behavioral.  In this paper, the behavioral aspects of retail banking will be 

reviewed through the retail (consumer) loan example. Consumer loans system constitutes an 

open and behavioral marketing system as it alters its decisions and actions to adapt itself to 

the rapidly changing dynamics of the external environment.  Taking the open and behavioral 

aspects of retail loan system into consideration, authors will illustrate a symbolic retail loans 

marketing department of a privately owned bank, and study the department’s marketing 

system within the perspective of marketing management.  Thus, the major aim of this paper is 

to combine marketing theory with practice by using theoretical approach as a base and the 

retail loans for exemplification and illustration.  

2. The Emergence and Evolution of Open & Behavioral Systems Thinking  
Towards mid-1950’s, marketing discipline has shifted from “traditional approach 

philosophy” to “modern schools doctrine” and Marketing Management, Marketing Systems, 

Consumer Behavior, Macromarketing, and Themes of Exchange became the predominant 

thoughts in the field.  Among those thoughts, Systems School of Marketing carved a 

distinctive place for itself given that it had a substantial body of knowledge; its thoughts have 

affected a large number of scholars over an extended period of time (Shaw and Jones 2005). 

Although the Systems Approach and its general concepts like systems, vitalism and 

life force may even go back to the works of legendry German philosopher Hegel in 18th 

century (Kast & Rosenzweig 1972), the Systems School of Marketing basically takes its roots 

from the pioneering works of biologist Von Bertalanffy (1951) who founded the General 

Systems Theory as “a new approach to a unity of science” (Shaw & Jones 2005).  Later on, 

the economist and interdisciplinary philosopher Boulding (1956) related the General Systems 

Theory of Von Bertalanffy (1951) with marketing and asserted that the relationships between 

production, marketing and consumption can be organized into a unified perspective using the 

analytical framework of systems (Sheth et al. 1988, p.162). 

The first marketing scholar who used systems terminology in marketing happened to 

be Alderson (1957) who discussed ‘organized behavior systems’, ‘survival and growth of 

systems’, and ‘input – output systems’ (Shaw & Jones, 2005).  In his functional theory of 
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marketing, Alderson has viewed firms as ecological systems (Wooliscroft, Tamilia, and 

Shapiro, 2006), and developed a robust paradigm for the relationship between the marketing 

system of the firm and its environment (Brown 2005).  Alderson has also argued that these 

organized behavior systems engage in negotiations to maintain a continuous adjustment to 

their unstable environment in order to sustain self-stability (Smalley and Fraedrich, 1995).   

Building on Alderson’s work, Forrester (1958) described the company as a dynamic 

system and assessed that companies that are aware of the importance of interrelationships 

among different company functions and between the company and its markets will be more 

advantageous than their competitors. 

In their highly influencing theoretical framework, which used certain concepts from 

Alderson’s work, Katz and Kahn (1966) defined organizations as systems that imported 

energy from the environment and exported products as output to the environment. The cyclic 

pattern of events, and the concepts like entropy and homeostasis were the elements that the 

authors used to explain organizational systems as complex, open and behavioral (Sheth et 

al.1988, p.163-164).  Following Katz and Kahn, Fisk (1967) suggested marketing problems to 

be viewed in a systems context, so that it would be possible for the decision-makers to find a 

solution to their problems by referring to already existing solutions in similar systems as 

problems might have common properties (Sheth et al. 1988, p.163).  Dixon (1967) took a 

macro perspective and depicted how the marketing system was integrated into the broader 

society of which it is a part. Layton (2007) who also focused on the macro perspective 

defined the causal processes underlying adaptive change in marketing systems and indicated 

that as marketing systems form, grow, and change, they become part of their immediate 

environment. At the other end of the spectrum, Lazer (1971) took a micro perspective and 

used a systems approach to analyze marketing management. Bucklin (1970) unified the macro 

and micro approaches and explained the economics of channels as systems in his ‘Vertical 

Marketing Systems’ phenomenon (Shaw and Jones 2005). Thus through various different 

arguments and analysis, prior research indicate and agree that marketing systems are open 

systems and should interact with their environment to be adaptive.  

Yet, marketing systems are not only open, they are also behavioral. They grow and 

progress through the decisions and actions of their elements which interact with and respond 

to the developments in the external environment.  This interaction and response of elements, 

which actually foster adaptation of the marketing system to its environment, is reflected in 

Stern’s (1969) work which focuses on the behavioral dimensions of the marketing theory and 

behavioral processes in distribution systems. In addition to Stern’s (1969) work, Visser 
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(2010) has introduced the “impossibility not to communicate” concept in relationships.  

Viser’s “impossibility not to communicate” is actually a reciprocal influencing phenomenon, 

which is inherently inevitable when people meet in a social context.  Since organizations and 

marketing systems are composed of human beings, “impossibility not to communicate” is also 

a valid assumption for marketing systems, whether they are sole individuals or organizations. 

Consequently, these “reciprocal influencing” and/or “impossibility of not to communicate” 

phenomena render the market systems behavioral. Hence, market systems are required to 

adopt behavioral strategies to be effective.  Greve (2013) indicates that behavioral strategies 

provide guidance in the decision making processes and thus can be interpreted as showing the 

degree of rationality level in organizational actions.  He further argues that behavioral 

strategies have a distinctive  role in management.  Thus a marketing system, which is 

inherently behavioral, is more likely to be effective in adapting to its environment, if it adopts 

behavioral strategies for managing the actions and decisions of its elements. 

Since the marketing system under question is open and behavioral, it is also important 

to understand and integrate the behavioral aspects of the customers -who are an integral part 

of the external environment- into the analysis, which can best be achieved by behavioral 

finance theory. Although impact of emotions in finance had been addressed by the legendary 

economist Keynes in mid-20th century, it is generally accepted that behavioral finance studies 

started with the Prospect Theory of Kahneman and Tversky (1979) which focused on 

decision-making behavior under uncertain circumstances (Widger and Crosby, 2014).  

Kahneman and Tversky’s Prospect Theory postulates that certain psychological factors affect 

the actual decision-making process.  The theory predicts that financial actors, hence the 

consumer loan users, will simplify their decision processes by certain behavioral heuristics 

which may end up in satisfactory choices - rather than maximized or optimized ones.  Since 

“what customers actually do” is more important than “what customers should do” to be able 

to remain competitive, marketing systems should consider customers’ psychological factors 

as it has been proven by many studies that financial consumer do not act in line with the 

assumptions of traditional finance theories or models (Kaufmann 2011).  Thus, open and 

behavioral marketing systems, should integrate the possible sub-rational or sub-optimal 

decisions and behaviors of the consumers into their processes to remain competitive. 

3. Behavioral Systems Thinking in Retail Banking Paradigm 

 Retail banking basically deals with the financial needs of individuals which can be 

met in three major product and service categories; namely, Wealth Management (Investment) 
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Products, Cards, and Lending Products. This paper will adopt the systems perspective and 

focus on the lending products which basically consist of consumer loans and will use the 

retail banking marketing department to indicate the “unit” that is responsible for the 

marketing of consumer loans.  “Consumer loan” is the generic name of all kinds of retail 

loans - including personal loans, automobile loans, mortgages and overdraft accounts.  

As mentioned above, marketing systems adapt to their environments or change with 

the environmental influences as postulated by General Systems Theory (Dowling 1983). 

Likewise, as an open and behavioral system, retail loans marketing systems also adapt to 

changes in their environment by the actions and behaviors of their elements.  

Buttle (1998) argues that open social systems can change form, goals and strategies 

not only to ensure their survival but also to further develop and progress.  In order to ensure 

its survival and development of within the bank, retail marketing department imports 

consumer feedback, human resources, innovative ideas, additional funds, third party 

contracts, environmental conditions, third party systems and turns all these into certain 

throughputs within its organization.  After the coding of relevant information and the 

selection of the relevant inputs, retail marketing department’s system offers products that are 

aligned with its general marketing strategy of the bank. These are exported to the environment 

and communicated to the society and consumers. This process shows an exact correspondence 

with Katz & Kahn’s systems paradigm of marketing (Katz & Kahn, 1966) in which the 

system imports energy from the environment and export products to the environment.  

Retail marketing department outputs are exported to the environment by its elements, 

i.e. system’s components, which make their own decisions and act accordingly.  In this 

aspect, all elements of the retail marketing department are subject to behavioral actions.  

Meanwhile as Visser (2010) argues, the behaviors should not be regarded as discrete events 

(with causation flowing in one direction only), but as interconnected events that are both 

cause and effect and, ultimately, their own cause.  This interconnection is also valid for the 

actions of the retail marketing department’s elements, as all of the system’s elements have a 

potential to support a multi-dimension flow.  Moreover, these interactions follow a cyclical 

pattern, because all elements of the system and the environment are taking actions following 

each other. 

This whole marketing system for consumer loans, which actually operates in a 

strategic environment composed of different systems, subsystems, organizations and 

individuals (namely, the bank as the whole organization, the society, sales channels, 
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consumers and the merchants as the supply-side agents) is summarized and illustrated in 

Figure 1.1  

Figure 1: Marketing System for Consumer Loans          

 
Source: Authors’ conceptualization 

 

3.1. System’s Core and the Subsystem of Competition 

Retail loans marketing department is the core of the marketing system as it produces the 

marketing strategy by determining the product portfolio, adjusting the general pricing level, 

coordinating the communication activities, preparing the sales scenarios/volume forecasts, 

ensuring end-to-end product processes and managing the spending budget of products.  Thus, 

this component functions at the system’s center and remains in a continuous interaction with 

the other elements of the system.  

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  The retail marketing department exemplified in Figure 1 is depicted from a marketing management perspective 
and in order to simplify the analysis, market tiers that are formed according to market share of banks are ignored.	  
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The subsystem of competition consists of the elements that serve as substitutes for the 

products offered by the marketing department.  The first subsystem of competition is the rival 

banks, whether public2 or private, with which the marketing department, i.e. the core, 

interacts continuously. Through this continuous interaction, core adjusts its actions to remain 

competitive.  For example although the campaigns are planned on an annual basis, the core 

may decide to implement reactive campaigns and offer product bundles as a response to their 

rivals.  The second subsystem of competition is the consumer finance firms which may have  

more flexible allocation policies, lower interest rates, and may require less documentation 

from customers. Moreover they may be located in stores and merchants, providing instant 

credit solutions and almost making the loan seeking processes unnecessary.  Given their 

different structure, the reaction of the core will be different to this subsystem when compared 

to subsystem of rival banks.  Apart from those institutional lenders the consumer can use its 

social network especially for smaller amounts of funds.  In this respect, consumers’ 

employers constitute the third subsystem of competition which can provide financing in the 

form of advance payments or personnel credits.  Another social network, namely friends and 

relatives are the fourth subsystem of competition which is actually an interest-free option and 

is attractive for many people because of its convenience and lower risk.  The fifth subsystem 

of competition is the assets of the consumers as they may choose to liquidate those assets 

instead of applying for a loan.  The sixth subsystem of competition is the credit cards which 

can cannibalize the small ticket-sized personal loans as the consumers use cash advance 

option of credit cards as a convenient way for their urgent financial needs. The seventh 

subsystem of competition is securing financing from the sellers (merchants) at the point of 

sales, which is the common practice for a wide range of products.  

3.2. The Environmental Elements and the Corporate Headquarters 
Governmental regulations, laws and controls; macroeconomic expectations; social and 

political environment are the major environmental elements that set boundaries and limits on 

the marketing activities, products and processes. While the governmental regulations exert a 

direct influence on the competitive environment, marketing strategies and the society’s 

attitudes; macroeconomic expectations about the interest rates, foreign exchange rates, 

unemployment and growth rates affect not only the marketing strategy to be used but also the 

consumers’ purchase decisions. Moreover social trends, environmental issues and social 

responsibility projects directly influence the marketing department in terms of expanding or 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2	  Public sector banks are classified as a different category because of their different characteristics like relatively 
larger branch networks, huge payroll customer base within the public sector and strong funding capacity.	  
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the marketing activities, products and processes. While the governmental regulations exert a 

direct influence on the competitive environment, marketing strategies and the society’s 
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2	  Public sector banks are classified as a different category because of their different characteristics like relatively 
larger branch networks, huge payroll customer base within the public sector and strong funding capacity.	  

	  

limiting marketing budgets, sales and volume scenarios.  The future expectations about 

political stability and asset to be purchased also affect the consumer loans market directly - as 

for instance, if consumers anticipate a future threat against real estate values due to political 

instability, the demand for mortgages significantly decline.   

At the corporate level, marketing department operates within its organization in 

interaction with other departments. Among the system elements, corporate headquarters have 

the greatest power over the marketing department, because of its gatekeeper and control role 

over the marketing strategies. Marketing department must manage its relationship with the 

other departments in an organized and well-structured way to remain effective. 

3.3. Suppliers & Sales Channels Consisting of Third Parties  
This component is separated from in-house sales channels because third parties 

require special management strategies and account management. These agents include car 

dealers, merchants, house construction companies, web affiliates, e-commerce companies and 

real estate agencies. There is an ongoing interaction among these channels, consumers and the 

marketing team. These channels also interact with the bank as a whole and the legal 

environment.3   

3.4. The Consumer and the Society 

Consumers are the targets of the marketing department, which tries to create value for 

and from them. Marketing department interacts with consumers via sales channels, and 

receive information as feedback. Consumers make buying decisions within their 

psychological and social environment and subject to their individual constraints - like 

personal budget, available time, involvement level, information processing capacity, etc.  

Consumers and society transform attitudes toward the products to each other, creating a 

dynamic word of mouth mechanism and also construction of beliefs and attitudes toward the 

brand.  

 

4. Combining the Theory with Marketing Practice 

4.1. Simplifying buying effort: The importance of branches 
As the purchase of financial services constitutes a considerable risk for the consumers, 

the perceived risk becomes rather important in explaining the behaviors of retail loan 

consumers (Guseman & Bateson’s study, as cited in Howcroft et al. 2003). In order to 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
3	  Since the marketing team coordinates all related issues under the general header of “account management” 
these interactions are not shown in Figure 1 in details.	  
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decrease the risk perception, banks can focus on consulting services. Moreover, banks can 

intervene with additional services to decrease cognitive dissonance, which is high mainly in 

high-priced purchases like mortgages and car loans. For example, some selected branches, 

which are located in appropriate places, can be turned into realty specialty centers. Consumers 

can take consultancy and specialized service for mortgage; such as relationship managers 

allocating adequate time in order to give detailed information about mortgage procedures and 

simulation of alternative installment plans. In practice, some banks have implemented similar 

branding and positioning activities, constructed special mortgage branches and focused on 

mortgage communication but a sustainable realty-specialty and consultancy center has not yet 

been put into practice. However, this implementation necessitates a special budget and 

priority allocated to mortgage, because mortgage is the least profitable product for banks, in 

terms of its relatively lower net interest income.  

Howard and Sheth state that consumers try to simplify their buying effort and prefer 

simple processes to complex choice situations (Sheth et al. 1988, p.118). Since financial 

lending products are generally perceived as complex and risky, consumers usually prioritize 

trust instead of favorable pricing –an attitude totally in line with the axioms of behavioral 

finance theory. In the last decade, there was a strong belief in the sector that branches would 

become obsolete and the majority of the retail banking transactions would be executed 

electronically. The narrowness of this view became obvious by experience very soon. Parallel 

to behavioral finance postulations,  scientific research also revealed that customers’ 

acquisition of financial products varied according to the nature of the product; customers 

preferred to get a loan by visiting a branch, rather than using phone or internet channels 

(Howcroft et al. 2003).  Consequently, as depicted in Table 1, the majority of the banks are 

continuously expanding their branch network, instead of shrinking.  Moreover, regular bank 

customers even form a quasi-friendship with their relationship managers (Petruzzellis et al. 

2010) which influence their choices and preferences. The combination of the behavioral 

marketing systems, behavioral finance theory and experience states that marketing department 

must focus on the quality and sustainability of their branch personnel extensively. 

Table 1: Number of branches of public and private banks in Turkish banking sector  
 December 2010 December 2012 December 2014 

 Banks Branches Banks Branches Banks Branches 

Public banks 3 2,744 3 3,079 3 3,500 

Private banks 11 4,582 12 5,100 11 5,455 

Source: www.tbb.org.tr (The Banks Association of Turkey- official website) 
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4.2. Loyal customers: Customer relations, pricing and brand communication 

Given its importance in consumer behavior,  several scholars in marketing -like 

Jacoby, Speller and Kohn (1974), Wright (1973) and Bettman (1979)- focused on information 

processing capacity of consumers (as cited in Sheth et al 1988, p.122).  Banking has a 

complicated information domain in terms of product complexity for the majority and the 

consumers can become worse off with too much information. Marketing department can 

pursue strategies to improve brand loyalty in order to cope with this complexity problem. If 

satisfied, consumers have a tendency to continue to borrow from the same bank and to remain 

loyal to their branch and relationship manager. Marketing management can support this 

attitude with loyalty pricing campaigns, which will enhance the emotional bondage between 

the brand and the customers and improve the customer satisfaction.  

Howard & Sheth’s buyer behavior model states that information from social and neutral 

sources is perceptually filtered less than the information from commercial sources (Sheth et 

al. 1988, p.118). Banks usually engage in mass communication activities for consumer loans - 

especially in the high seasons.4  However, consumers may rely more on their friends’ advices 

and imitate the financial brand choices of their trusted social network as social connections 

have turned out to be the strongest source of influence in selection of banking services 

(Petruzzellis et al. 2010).  Thus, marketing managers may prefer more targeted and product-

specific communication activities with smaller budget and also apply mass communication 

campaigns for corporate image communication.  

5. Conclusion  
Consumer loans can be examined within a dynamic, open and behavioral marketing 

system in which system elements are interacting with each other in a cyclical pattern. Retail 

marketing management must anticipate the relations within the marketing system and adapt 

fast to the rapidly changing dynamics of the system, in order to remain competitive and 

ensure sustainable development. The aim of this paper is to combine marketing theory with 

practice by using theoretical approach as a base and retail loan example as application.  

Consequently, this paper may lead the way to future research which wish to focus on the 

argument that the Banks with a rational analytical marketing management philosophy based 

on holistic and open behavioral systems are more likely to have competitive advantage over 

their competitors in gaining and retaining market share in retail loans. 

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4	  Typical	  high seasons: September (back to school period), June (holiday period) and end-of-year (December 
and new year) campaigns.	  
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Abstract 

In this paper the development of the recognition of children’s right to a family in South 
African law is explored. This is done by paying attention to the contents of international 
documents, including the Convention on the Rights of the Child and the African Charter on 
the Rights and Welfare of the Child. The relevant provisions of the Children’s Act are also 
dealt with. The provisions of the South African Customary Marriages Act; Civil Unions Act 
and Muslim Marriages Bill are also mentioned where relevant. Lastly, South African case 
law, including decisions of the Constitutional Court, are explored. The paper concludes that 
although children in South Africa do not have an explicit right to a family in legislation that 
their right to a family does indeed exist and is protected in various ways in South African law 
and that the South African courts continue to protect children’s right to a family. 
 
 
Keywords: Family law; right to a family; South African law; Private law. 

 

 
1. Introduction  

 In South Africa, The exercise of guardianship, custody and access usually takes place 

within a family relationship, of some sort.1 The concept of the “family” can be used in a 

narrow as well as a wide sense.2 In a wide sense it means all people who are blood relations or 

                                                 
1 The Oxford Advanced Learners Dictionary defines a family as a “group consisting of parents and their 
children” and says that it can also consist of “close relatives”.1 
2  Cronje and Heaton South African Family Law 2nd ed. (2004) Lexis Nexis Butterworths 3. Family law in South 
Africa is a subdivision of Private law and regulates legal relationships between spouses; life partners; parents, 
guardians and children and relatives related through blood or affinity: Robinson et al Introduction to South 
African Family Law (2012) 7.  
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who have become related through marriage, or through adoption. It can also mean the family 

unit which is created when people enter into a marriage-like relationship. In the narrow sense 

the term means spouses in a valid marriage and their children. The term can also be used to 

mean children living together in a child-headed household, or parties living together who are 

not biologically related but have an emotional, psychological or social bond. If a child has a 

right to a family, then the institution of the family would have to be respected, and, expressly, 

protected in South African law. I will be discussing the developments in this regard, with 

particular reference to the Children’s Act3 and case law.  

 

2. International Documents  

The child’s right to a family is emphasized in various international documents4. Article 

three of the Convention on the Rights of the Child states that the rights and duties of parents 

must be taken into account. Article five refers to the “extended family”. Article seven refers to 

“parents” and article eight to “family relations”. Article nineteen of the African Charter on the 

Rights and Welfare of the child refers to “parental care”. The term family is not defined in 

either the Convention on the Rights of the Child nor in the African Charter on the Rights and 

Welfare of the Child. Any definition of family would have to be flexible as family life can 

vary greatly depending on cultural, social and economic conditions and such diversity must be 

respected in any definition of a family. A definition of family would have to, at the very least, 

include close relatives of the child, as well as unmarried parents.5 In article eight family 

relations are seen as forming a part of the child’s identity.6 The right of the child to maintain 

personal relations and direct contact with parents when separated from them is also 

recognized.7 A child also has the right to information concerning the whereabouts of an absent 

family member where such absence has resulted from an action initiated by the State.8 Article 

ten deals with the rights of parents and children to enter and leave States for the purpose of 

family reunification.9  The Convention also specifies that both parents have the primary 

responsibility for the upbringing and development of their child.10 Articles place a burden on 

                                                 
3  Children’s Act 38 of 2005. 
4  These International Conventions will only be discussed here within the context of the child’s right to a family.  
5 Smith  “Parenthood in Modern Society” in Eekelaar and Sarcevic (eds) Parenthood in Modern Society:   
   Legal and Social Issues for the 21st Century (1993) 447. 
6 Article 8(1). 
7 Article 9(3). 
8 Article 9(4). 
9 Article 10(1) and (2). 
10 Article 18(1). 
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the State to provide the necessary protection and assistance of the family. It is clear that the 

Convention fully recognizes the right to a family and that such right is protected by the 

Convention.11 The African Charter on the Rights and Welfare of the Child specifies in the 

preamble that “for the full and harmonious development of his personality the child should 

grow up in a family environment in an atmosphere of happiness, love and understanding”. 

Article eighteen of the African Charter specifies that “the family shall be the natural unit and 

basis of society; it shall enjoy the protection and support of the state for its establishment and 

development.” Article nineteen stipulates that every child has the right to parental care and 

protection and that, where possible, they should reside with their parents.12 Article 20(2) 

provides that parents and other persons responsible for caring for children should be assisted 

by the State. Article 31 of the Charter stresses the responsibilities that children have towards 

their families. Clearly the family enjoys special protection13 under the African Charter and 

that the child has a right to a family. The State’s duty to protect the family, as well as support 

the establishment and development of the family is emphasized.14 In the Draft Provisional 

Outcome Document: a World Fit For Children15 South Africa affirmed its obligation to 

safeguard the rights of all children, by means of national action and international cooperation, 

utilizing the maximum available resources.16 Unicef has now stipulated that South Africa has 

a strong framework to support children’s rights but that it is not sufficient. 17 Various other 

documents emphasize the role of the family and the need for protection of the family. For 

example, the United Nations document Emerging Issues for Children in the Twenty First 

Century18; the Universal Declaration of Human Rights19; the European Convention for the 

                                                 
11  In order to give effect to the child's right to live in a family the state must adopt preventative measures to 
improve the living conditions so that families can raise and educate their children: Grosmann "Argentina- 
Children's Rights in Family Relationships: the Gulf between Law and Social Reality" in Children's Rights: a 
Comparative Perspective Freeman (ed) (1996) 11. Although Grosmann focuses on the relevance of the 
Convention in Argentinia, her comments are relevant to the South African situation. Grossmann She stresses that 
it is necessary to consider what the state and the community must do so that social rights become effective 
policies for employment, living, culture and education that is rooted in family life: Grossmann "Argentina- 
Children's Rights in Family Relationships: the Gulf between Law and Social Reality" in Freeman(ed) (1996) 29.  
12 Article 19 also regulates what should happen when a child is separated from his or her parents. It stipulates 
that every child has the right to maintain personal relations and direct contact with both parents on a regular 
basis. Article 19(3) stipulates that if the separation results from the action of a state party the child shall be 
provided with information regarding the absent member of the family. 
13 See especially Article 18 and Article 20(2) of the Charter. 
14 The duty of the State to provide material assistance and support programs is subject to the available means of 
the state to fund such programs: Article 20 (2). 
15 4 December 2000. 
16 Par I6. 
17 Par 34(b). Unicef Child’s Rights in South Africa http://www.unicef.org/rightsite/sowa/pdfs/panels/ch, 
accessed 2015/01/27. 
18 4  April 2000. 
19 1948. Article 12. 
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14 The duty of the State to provide material assistance and support programs is subject to the available means of 
the state to fund such programs: Article 20 (2). 
15 4 December 2000. 
16 Par I6. 
17 Par 34(b). Unicef Child’s Rights in South Africa http://www.unicef.org/rightsite/sowa/pdfs/panels/ch, 
accessed 2015/01/27. 
18 4  April 2000. 
19 1948. Article 12. 

 

 

Protection of Human Rights and Fundamental Freedoms20 (a regional document); the 

International Covenant on Economic, Social and Cultural Rights21; the International Covenant 

on Civil and Political Rights22 and the African Charter on Human and People’s Rights23. The 

Concluding Observations of the Committee on the Rights of the Child: South Africa24 

recommended that the state provide support, such as training, for parents.25 The committee 

also stated its concern that the law still does not reflect the principles and provisions of the 

Convention on the Rights of the Child and that the state must continue to reform its domestic 

legislation.26. However, to date, the right to a family is still not contained in the Children’s 

Act. 

 

3. The Children’s Act 

        The Children’s Act sees a family as been wider than the narrow definition of a family, as 

a family member includes “any other person with whom the child has developed a significant 

relationship based on psychological or emotional attachment, which resembles a family 

relationship.” The preamble of the Act also states that “…. the child, for the full and 

harmonious development of his or her personality should grow up in a family”. Some of the 

objects of the Act are to promote and strengthen families and to give effect to the 

constitutional right that children have to family and parental care or appropriate alternative 

care when removed from the family environment.  Section seven of the Children’s Act deals 

with the best interests of the child and specifies factors that must be considered when 

determining what is in the best interests of the child. These include, the nature of the 

relationship between the child and parent; the effect of separation from the parent/s or brother 

and sisters or care-giver with whom the child is living; the practical difficulty of having 

contact; the need for the child to remain in the care of parents, family and extended family 

and to maintain contact with family, extended family, culture or tradition; as well as the need 

for the child to be brought up in a stable family environment (and, where this is not possible 

an environment that resembles as close as possible a caring family environment). Section 

sixteen of the Act (as is also found in the African Charter) states that “every child has 
                                                 
20 1950. 
21 1966. Article 10 and 11. 
22 1966. Article 23(1) and article 24(1). 
23 1981. Article 18(1); article 18(2); article 27; article 29. Other declarations include Art 4 of the Declaration on 
Social Progress and Development (1969) and the Declaration of the Family Rights (1994). 
2428 January 2000.  
25 Paragraph D5 22. 
26 Paragraph D1 10. 
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responsibilities appropriate to the child’s age and ability towards his or her family, 

community and the state.” Section eighteen of the Act stipulates that a person can either have 

full or specific parental responsibilities and rights in respect of a child and that the term 

parental responsibilities and rights includes the responsibility and right to care for the child, 

maintain contact with the child, to act as guardian of the child and to contribute to 

maintenance of the child.27 The position of unmarried fathers has improved somewhat and is 

contained in S21. Provision is made in S22 for parental responsibility and rights agreements. 

Parenting plans28 can also be drawn up. 

 

4. South African Case Law  

In the case of In re: Certification of the Constitution of the Republic of South 

Africa,199629 the court dealt with30 marriage and family rights. An objection was made that 

international instruments and the constitutions of various countries contain provisions 

recognizing the family as the basic unit of society or protecting the right to marry whereas the 

South African constitution does not.31 The Court looked at various international instruments 

on Human rights, which expressly protect the right to family life32and concluded that the duty 

on States to protect family life had been interpreted in a multitude of different ways33The 

court also stated that there is no “universal acceptance of the need to recognize the rights to 

marriage and family life as being fundamental in the sense that they require express 

constitutional protection.”34 Many foreign constitutions do not contain such express 

protection. However International instruments such as the African Charter expressly protect 

the right to family life. The Constitution in its current form states in section 39 that 

international law must be considered and foreign law may be considered when interpreting the 

Bill of rights. The court also stated that families are constituted and dissolved in a variety of 

                                                 
27 Where more than one person is guardian of a child, the consent of all guardians is required for the child’s 
marriage, adoption, departure or removal from the Republic, application for a passport and consent to alienation 
or encumbrance of immovable property of the child: S18(3)(c). McCarney states that the Children’s Act has 
improved the legal position of children in South Africa. For a discussion of the changes that took place in the 
parent-child relationship see Boniface “Revolutionary Changes to the Parent-Child Relationship in South Africa” 
in Sloth-Nielsen and Du Toit 2008 Trials and Tribulations Trends and Triumphs: Developments in International 
African and South African Child and Family Law. 
28 S33. 
29 1996(10) BCLR 1253(CC). 
30 Amongst other things. 
31 par 96. 
32 par 97. 
33 par 98. 
34 Ibid.  

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



235

 

 

responsibilities appropriate to the child’s age and ability towards his or her family, 

community and the state.” Section eighteen of the Act stipulates that a person can either have 

full or specific parental responsibilities and rights in respect of a child and that the term 

parental responsibilities and rights includes the responsibility and right to care for the child, 

maintain contact with the child, to act as guardian of the child and to contribute to 

maintenance of the child.27 The position of unmarried fathers has improved somewhat and is 

contained in S21. Provision is made in S22 for parental responsibility and rights agreements. 

Parenting plans28 can also be drawn up. 

 

4. South African Case Law  

In the case of In re: Certification of the Constitution of the Republic of South 

Africa,199629 the court dealt with30 marriage and family rights. An objection was made that 

international instruments and the constitutions of various countries contain provisions 

recognizing the family as the basic unit of society or protecting the right to marry whereas the 

South African constitution does not.31 The Court looked at various international instruments 

on Human rights, which expressly protect the right to family life32and concluded that the duty 

on States to protect family life had been interpreted in a multitude of different ways33The 

court also stated that there is no “universal acceptance of the need to recognize the rights to 

marriage and family life as being fundamental in the sense that they require express 

constitutional protection.”34 Many foreign constitutions do not contain such express 

protection. However International instruments such as the African Charter expressly protect 

the right to family life. The Constitution in its current form states in section 39 that 

international law must be considered and foreign law may be considered when interpreting the 

Bill of rights. The court also stated that families are constituted and dissolved in a variety of 

                                                 
27 Where more than one person is guardian of a child, the consent of all guardians is required for the child’s 
marriage, adoption, departure or removal from the Republic, application for a passport and consent to alienation 
or encumbrance of immovable property of the child: S18(3)(c). McCarney states that the Children’s Act has 
improved the legal position of children in South Africa. For a discussion of the changes that took place in the 
parent-child relationship see Boniface “Revolutionary Changes to the Parent-Child Relationship in South Africa” 
in Sloth-Nielsen and Du Toit 2008 Trials and Tribulations Trends and Triumphs: Developments in International 
African and South African Child and Family Law. 
28 S33. 
29 1996(10) BCLR 1253(CC). 
30 Amongst other things. 
31 par 96. 
32 par 97. 
33 par 98. 
34 Ibid.  

 

 

ways and that “the possible outcomes of constitutionalizing family rights are uncertain”35. The 

court also stated that disagreements would be prevented over the definition of a family if this 

right were not expressly included in the Constitution.36 This seems to be an easy way out. 

Why not constitutionalize such a right? The court further stipulated that the provisions in the 

then proposed constitution “either directly or indirectly support the institution of marriage and 

family life.”37The court also said that the right to parental or other appropriate care is 

guaranteed.38 The court concluded that the Constitutional Assembly followed a “middle 

road”39 and that the objection could not be sustained. Is there insufficient protection and 

enshrinement of a child’s right to family in the Constitution?  Should the Constitutional 

Assembly and the court have followed the provisions of international instruments in this 

regard? 

 

         In the case of Jooste v Botha40 the court considered, amongst other things, what is 

included in a child’s right to family or parental or appropriate alternative care41. The court 

stipulated that the family means a father, mother and child or it can mean the extended family, 

which includes grandparents, aunts and uncles. The court interpreted the term “parental care” 

to mean care supplied by a custodian parent.  The court interpreted the term to mean that the 

natural father of an illegitimate child who does not have custody (term used now is “care”) 

falls outside of the scope of section 28(1) (b) of the Constitution.42 

 

The matter of Dawood; Shalabi; Thomas v the Minister of Home Affairs43 dealt with 

the provisions of the Aliens Control Act44 which stipulated that an immigration permit can 

only be issued if the applicant concerned is outside of the Republic at the time of the 

                                                 
35 Par 99. 
36 Ibid. 
37 Par 101. An example is given in Par 102 of the right of a detained person to be visited by their spouse. I 
submit that the current provisions of the Constitution, that indirectly protect the right to a family are inadequate. 
Van Schalkwyk and Van der Linde “Die Reg van die Kind op Kontak met Beide Ouers, Opmerkings na 
Aanleiding van Onlangse On twikkeling in die Nederlandsereg” 2011 Potchefstroom Electronic Law Review 
state that a child has a right to contact but that South African law also indirectly protects the rights and obligation 
of a parent to have contact with their child. 
38 Par 102. 
39 Par 103:that between those states that expressly protect the family in their constitutions and those that do not. 
Sloth-Nielseen and Van Heerden 2014 International Journal of Law, Policy and the Family 121 state that 
although the right to family life is not expressly protected, principles of dignity; equality and concern for 
marginalized groups have heralded a wide-ranging revision of the legal meaning of family and law.  
40 2000 (2) SA 199 (T). 
41 S28(1)(b). 
42 208F. See also Van der Linde 81-83. 
43 2000 (1) SA 997 (CPD). 
44  96 of 1991 , particularly S25(9) (b). 
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authorization of such a permit and that the only exemption is if she or he is in possession of a 

temporary residence permit at the time of the authorization of the issue of the permit.45 The 

applicants applied for an order declaring this, and certain other provisions, to be in conflict 

with the Constitution. The court held that S25 (9)(b) of the Act “fell foul of the right to human 

dignity protected in S10 of the Constitution, both of South African permanent residents who 

were married to alien non-resident spouses, as also such alien spouses”.46 The court said that 

this would result in a violation of a core element of the alien spouses’ right to family and thus 

their right to human dignity.47 In this judgement a right to family life, at least in so far as 

spouses have the right to live together as man and wife was recognized by our courts.48 Judge 

Van Heerden admitted that the right to family is not expressly enshrined in the Constitution 

and thus he had to view this right as falling within the ambits of human dignity49. The 

respondents stated that this was “overshooting”50 the purposes of S10 of the Constitution and 

the Court proved that this was not the case. Whether we agree or disagree that this was 

proved, in order to protect the Applicants right to family there was no other choice but to 

follow this route. Due to the Court allowing the Constitutional Assembly to take the “middle 

ground” previously when deciding whether or not to include a right to family in our 

constitution, a situation has arisen where such express protection of a right was necessary, but 

such protection had not been expressly stipulated in the Constitution. Already in 1996 

Robinson51 spoke of the omission of family protection measures in the Constitution and that it 

was only political expediency which led to the omission of such measures and that the 

insertion of such a right would bring about a positive obligation on the State to preserve and 

further the family institution. If a child’s right to family was jeopardized and in need of 

protection the court may well have followed the same route of interpretation as was followed 

in this case. This court decision demonstrates that our courts believe that a right to family 

                                                 
45 See pg 997-1000 in this regard. 
46 999 par I. 
47 1000 par A. 
48  Cronje and Heaton 2004 South African Family Law 227-228 stipulate that this case recognised that the family 
is a social institution of vital importance and that families come in different shapes and sizes, and that care 
should be taken not to entrench certain forms of family at the expense of other forms. The legal concept of what 
a family is should change as society changes. See also Thomas v Minister of Home Affairs 2000 8 BCLR 837 
(CC). 
49 1033-1034 for the reasoning behind the judgement. 
50 1036 Par I-J. 
51 231 Robinson  “Some remarks on the Constitution of the Republic of South Africa concerning the  protection 

of families and children” in Lowe N and Douglas G (eds) Families across Frontiers (1996) 229. Robinson 
clearly states that not protecting the family as an institution is a major flaw in the Constitution and that the 
insertion of such a right would bring about a positive obligation on the state to preserve and further the 
family institution. 
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exists but they have to be creative when interpreting the constitution in order to protect such 

right.52 

 

        In South African law the position of fathers of children born out of wedlock has 

improved dramatically. Previously these fathers had no right of access to their children53. S 21 

of the Children’s Act now makes provision for unmarried fathers. In certain instances, such as 

where an unmarried father has acknowledged paternity and is contributing towards the 

maintenance of the child, the father has automatic parental responsibilities and rights. If the 

father does not meet the requirements he may apply to the court to be granted parental 

responsibilities and right.  The court will only grant such an application if it is in the best 

interests of the child. However, the right to a family life is not the basis for such an 

application.  

 

         Since the 15 November 2000 the Customary Marriages Act54 has recognized customary 

marriages in South Africa. Muslim marriages will also soon be recognized. A number of cases 

have already recognized the legal consequences resulting from a Muslim marriage.55 In 

Daniels v Campbell56 the court held that the term “spouse” in the Intestate Succession Act57 

and the Maintenance of Surviving Spouses Act58 includes parties to a Muslim marriage.  

 

         The position of parties of the same sex who want to found a family has also changed. In 

the case of J v Director General, Department of Home Affairs59 The court specified that 

children born as a result of assisted reproduction60 are seen to be the same-sex life partner's 

                                                 
52 For a discussion of regulating domestic partnerships see Goldblatt "Regulating Domestic Partnerships- A 
necessary step in the Development of South African Family Law" 2003 SALJ 610. Recognition of  domestic 
partnerships would support recognition of the right to a family. 
53 This position is well-explained in TvM 1997 1 SA 54 (A) 57-58. This was improved by the Natural Fathers of 
Children Born out of Wedlock Act 86 of 1997 which enabled them to apply for a court order granting 
guardianship; care or contact. See further Boniface “Revolutionary Changes to the Parent-Child Relationship in 
South Africa: End of the Revolution for the “Unmarried” Father? 2009 Speculum Juris 1. 
54  120 of 1998. 
55 Ryland v Edros 1996 (4) SA 557 (C); Amod v Multilateral Motor Vehicle Accidents Fund (Commission for 
Gender Equality Intervening) 1999 4  SA 1319 (SCA). 
56  2004 (5) SA 331 (CC). 
57 81 of 1987. 
58 27 of 1990. In the interim Imams have been recognized as marriage officers, if they undergo a training course, 
for the purposes of civil marriages in South Africa, but such marriages must be performed in terms of civil law 
and may only be monogamous. The Children’s Act, in its definitions, however recognizes “marriage” as also 
being a marriage concluded in terms of religious law.  
59 2003 5 BCLR 463 (CC). This case is discussed in Cronje and Heaton 233. 
60 The ovum of the one woman was fertilized with donor sperm and then implanted into the other woman, who 
gave birth to the children. 
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legitimate child and that the child can be registered under the surname of either parent or a 

double-barrel surname consisting of both life partner's surnames. This case clearly 

demonstrated the recognition of a right to family by our courts.61 The Constitutional court 

recognized the right to same-sex marriages, in the case of Minister of Home Affairs v 

Fourie62. Here the court held that same-sex couples should enjoy the same entitlements and 

responsibilities of marriage law as applies to heterosexual couples. Although the court did not 

refer to a right to a family, the court stated that same-sex couples are entitled to get married 

based on their right to dignity and their right to equality. Now the Civil Union Act 17 of 2006 

allows two persons, regardless of gender, to marry each other.     

 

       In recent case law, in C and others v Department of Health and Social Development  

(2012 (2) SA 208 CC stated that Children’s courts must automatically review the removal of 

children from parents or caregivers. Boezaart stresses that the courts must be vigilant as to the 

effect a decision could have on children, when sentencing primary caregivers. In the Centre 

for Child Law v the Minister of Social Development (2014 (1) SA 577 (GSJ)) the court stated 

that “[s]ection 28(1)(b) of the constitution provides that every child has the right to family 

care or parental care, or to appropriate alternative care when removed from the family 

environment”. An interpretation of the aforesaid sections of the Act in such a way which 

permits the adoption by step-parents in the circumstances mentioned, promotes this 

constitutional right.” The best interests of the child were also stressed by the court. Reference 

was also made to the importance of the decision in S v M (centre for child law as amicus 

curiae) 2008 (3) SA 232 CC, where the Constitutional Court stated that law enforcement must 

be child-sensitive and that statutes must be interpreted and the common law be developed in a 

manner which favours protecting and advancing the interest of children 

 

5. Conclusion 

      Throughout the Children’s Act the importance of the family as the ideal environment for 

a child to exercise their rights in, and to be cared for, is stressed. Unfortunately the Children’s 

Act does not state implicitly that the child has a right to family life. However, due to the 

                                                 
61  In Du Toit v Minister of Welfare and Population Development 2002 10 BCLR 1006 (CC), it was found that s 
1(2) of the guardianship act and certain provisions of the Child Care act are unconstitutional as they do not make 
provision for same-sex life partners as adoptive parents and thus not only discriminate against such parties but 
also do not take the best interest of the child into account. See also Satchwell v President of the Republic of 
South Africa 2002 9 BCLR 986 (CC).  
62 Constitutional Court- CCT 60/04, judgement date: 1 December 2005. 
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61  In Du Toit v Minister of Welfare and Population Development 2002 10 BCLR 1006 (CC), it was found that s 
1(2) of the guardianship act and certain provisions of the Child Care act are unconstitutional as they do not make 
provision for same-sex life partners as adoptive parents and thus not only discriminate against such parties but 
also do not take the best interest of the child into account. See also Satchwell v President of the Republic of 
South Africa 2002 9 BCLR 986 (CC).  
62 Constitutional Court- CCT 60/04, judgement date: 1 December 2005. 

 

 

amount of emphasis that is placed on the family throughout the Children’s Act, the child does 

indeed have a right to family life in South Africa and will be able to enforce this right. In 

general ratification of or accession to international instruments creates obligations on state 

parties to take action to bring law and practice into line with the relevant international 

instrument. It is clear from the above discussion that not even our Constitution is completely 

in line with international instruments, which South Africa has ratified. The insertion of a right 

to family in South Africa’s constitution will mean, “the legislature would be under an 

obligation to enact legislation furthering the different aspects of family life”.63 The challenge 

facing South Africa is the cost of implementing programs. Health programs and feeding 

schemes are priorities64 and other rights may have to take a backseat until more resources are 

available for their implementation. What could the effects be of a right to family? Aside from 

the obvious such as not to be removed from the family without just cause65 others could be 

that a child’s parent who is an alien to South Africa would possibly have the right to come 

and stay in South Africa if his or her child is lawfully here; children who have been 

separated66 from parents or other caregivers will have the right to reunited. Programs will 

have to be implemented to ensure unification of families. Since a child has a right to nutrition; 

shelter etc. as well as a right to family this may be interpreted to mean that the child’s family 

will also be entitled to for example shelter, as the child may not be separated from the family 

unless completely necessary and unavoidable (see for example the case of Grootboom v 

Oostenberg municipality67). This right may even change the way that the Court approaches 

care orders in divorce matters. 

 

      The Convention on the Rights of the Child states that the State must undertake measures 

implementing rights “to the maximum extent of their available resources.”68 State parties 

should be bound to set objectives with a specified budget in order to avoid using the excuse of 

poverty too often.69 There are various ways in which resources can be made increasingly 

                                                 
63 Lowe and Douglas 231. 
64 Not only in South Africa but worldwide. See the plan of action for implementing the world declaration of the 
survival; protection and development of children, where emphasis is placed on health and education. 
65 For example the abuse of the child. 
66 This could be as a result of war or even poverty. Eg. Street children 
67 [2000] 3 BCLR 277 (C): where the court held that the primary obligation to maintain a child rests on the 
child’s parents but if the parents are unable to provide shelter, then the State must do so. However, the children 
were not to be separated from their parents.  
68Article 4 
69 Ledoger “Realising rights through National Programs of Action for Children” 55in Hinnes JR (ed)   
     Implementing the Convention on the Rights of the Child: Resource Mobilisation in Low-Income Countries  
(1995). Ledoger specifies that the National Program of Action has great potential for this purpose. 
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available for children such as the use of non-traditional resources and using existing resources 

to their maximum potential.70 South Africa will require additional funding for programs and 

this will have to come from foreign donors as well as the private sector.71 South Africa’s 

children indeed have the right to a family but the implementation of this right to its fullest 

extent will require resources; funding; patience as well as the passage of time. Van der 

Linde72 proposed that a specific right to a family be incorporated into the constitution. This 

proposal is still relevant today. It is clear from case law that South Africa has come a long 

way in recognizing that a child’s has a right to a family, but it would still be advisable to 

expressly state that the child has a right to a family in order to simplify enforcement of this 

right and in order to avoid any confusion in this regard. To start this process our Legislature 

can enact legislation (or amend the Children’s Act) to specifically protect the right to a family 

and mechanisms to enforce this legislation can start to evolve. 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
70 Parker 40-48 “Resources and Child’s Rights: an Economic Perspective” in Hinnes (ed) (1995) provides and 
indepth discussion of this aspect. 
71 For a detailed discussion of financing see Parker 48 in Hinnes (ed) (1995). 
72 491 “Grondwetlike erkenning van regte ten aansien van die gesin en gesinslewe met verwysing na aspekte van 
artikel 8 van die Europese Verdrag vir die Beskerming van die Regte en Vryhede van die Mens” LLD thesis 
(2001) UP (Department of Private Law). 
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Abstract 

 
Electronic communications have become a widely accepted method of contract conclusion, in 
part due to the relative ease of contracting afforded to parties who contract inter absentes. 
The traditional rules of contract law are specifically designed for paper-based contracts, and 
it is necessary to consider whether these rules would find the same application in contracts 
concluded electronically. Of particular interest to me is the approach taken to offer and 
acceptance. This paper will investigate the current position in South African law with 
reference to the common law and legislation, and compare that to the provisions of the 
international instruments which provide guidelines for regulating electronic contracts. In 
doing so, I aim to clarify the meaning of “offer” and “acceptance” when referring to 
electronic contracts and identify any advantages and disadvantages brought about by this 
definition.  
 
Keywords: offer; acceptance; electronic communication 

 
1. Introduction 

The law of contract forms the bedrock of the law of trade, governing aspects such as 

sale, lease, insurance and labour relations. Although the law has naturally evolved over the 

years to accommodate changes in culture and accepted practices, it has been somewhat slower 

in developing alongside the meteoric expansion of modern technology. Over the past 20 to 30 

years, technology has developed more rapidly than any person could have foreseen, 

demanding the development and creation of legal rules to address the new struggles brought 

about by this technological boom. However, the law has been slow to change in this respect, 

leading to much uncertainty.  
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This uncertainty has especially been seen in respect of contracts concluded by 

electronic means, either via e-mail or, in some jurisdictions, even via text message.1 It can be 

argued that the relative ease of communication provided by electronic media is a great benefit 

to cross-border trade, making it easier for parties in different locations to contract without 

having to be in the same place. Indeed, the use of electronic methods of contracting means 

that parties never even have to meet in order for a valid contract to come into existence 

between them, allowing for more cross-border transactions to take place.  

Still, despite the advantages of contracting parties having this inexpensive and 

efficient method of communicating at their disposal, it is necessary to examine the specific 

rules that govern electronic contracting, more importantly the validity of contracts concluded 

in this manner. In this paper the focus will be on investigating the rules relating to consensus 

as one of the validity requirements of a contract, specifically the roles of offer and acceptance 

as indicators of the moment of contract conclusion. The concepts of offer and acceptance will 

be examined in relation to how they are determined when dealing with electronic contracts. 

Attention will be paid to how domestic South African law approaches offer and acceptance, 

and this will be compared with the treatment of offer and acceptance in electronic contracts in 

other international legal instruments.  

2. The South African position: overview 

2.1 Traditional common law position 

The traditional rules of the law of contract in South Africa state that no contract can 

come into existence unless the offer is accepted.2 For this reason it is of the utmost importance 

to determine when acceptance takes place, as this is arguably the point when a contract is 

concluded. Given that we are discussing the position with regard to cross-border trade, the 

focus in this discussion will be on the common law rules as they relate to contracts concluded 

between parties inter absentes.3 According to case law on the matter,4 there are four different 

theories which could potentially be used in determining whether valid acceptance (and thus 

                                                 
1 The use of text messages to conclude a valid contract was accepted by the South African court in Jafta v 
Ezemvelo KZN Wildlife (2009) 30 ILJ 131 (LC). 
2 RH Christie, GB Bradfield The Law of Contract in South Africa (2011) 6th ed 60-82. 
3 An example of this is where contracts are concluded by post or another means due to the parties having 
considerable distance between them. 
4 Cape Explosives Works Ltd v SA Oil and Fat Industries Ltd (1) 1921 CPD 244. 
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This uncertainty has especially been seen in respect of contracts concluded by 

electronic means, either via e-mail or, in some jurisdictions, even via text message.1 It can be 

argued that the relative ease of communication provided by electronic media is a great benefit 

to cross-border trade, making it easier for parties in different locations to contract without 

having to be in the same place. Indeed, the use of electronic methods of contracting means 

that parties never even have to meet in order for a valid contract to come into existence 

between them, allowing for more cross-border transactions to take place.  

Still, despite the advantages of contracting parties having this inexpensive and 

efficient method of communicating at their disposal, it is necessary to examine the specific 

rules that govern electronic contracting, more importantly the validity of contracts concluded 

in this manner. In this paper the focus will be on investigating the rules relating to consensus 

as one of the validity requirements of a contract, specifically the roles of offer and acceptance 

as indicators of the moment of contract conclusion. The concepts of offer and acceptance will 

be examined in relation to how they are determined when dealing with electronic contracts. 

Attention will be paid to how domestic South African law approaches offer and acceptance, 

and this will be compared with the treatment of offer and acceptance in electronic contracts in 

other international legal instruments.  

2. The South African position: overview 

2.1 Traditional common law position 

The traditional rules of the law of contract in South Africa state that no contract can 

come into existence unless the offer is accepted.2 For this reason it is of the utmost importance 

to determine when acceptance takes place, as this is arguably the point when a contract is 

concluded. Given that we are discussing the position with regard to cross-border trade, the 

focus in this discussion will be on the common law rules as they relate to contracts concluded 

between parties inter absentes.3 According to case law on the matter,4 there are four different 

theories which could potentially be used in determining whether valid acceptance (and thus 

                                                 
1 The use of text messages to conclude a valid contract was accepted by the South African court in Jafta v 
Ezemvelo KZN Wildlife (2009) 30 ILJ 131 (LC). 
2 RH Christie, GB Bradfield The Law of Contract in South Africa (2011) 6th ed 60-82. 
3 An example of this is where contracts are concluded by post or another means due to the parties having 
considerable distance between them. 
4 Cape Explosives Works Ltd v SA Oil and Fat Industries Ltd (1) 1921 CPD 244. 

valid contract conclusion) has taken place. These are the declaration theory, the expedition 

theory, the reception theory and the information theory.5  

South African courts have mostly adopted the information theory to determine when 

acceptance has taken place between parties contracting inter absentes.6 This theory states that 

a contract will only be formed once the offeror becomes aware of the acceptance. To date the 

only exception has been acceptance in postal contracts, where the courts have traditionally 

applied the expedition theory as adopted in Cape Explosive Works Ltd v South African Oil 

and Fat Industries Ltd.7 This provides that the contract is concluded at the moment when 

acceptance is sent to the offeror. However, in more recent case law, there appears to be a 

move towards the use of the information theory instead.8 Thus, it could be argued that in light 

of more recent decisions, if Simon in Canada accepts Diane in South Africa’s offer of the sale 

of her small business, and sends her a notification of such acceptance via post, then the 

contract will only be concluded once Diane is aware of the content of the communication. In 

the event that she receives the mail and does not read it until a month has passed, then the 

contract will only come into existence at that time. Mere receipt of the communication is not 

sufficient for contract conclusion, the addressee must be aware of the contents thereof in order 

for a valid contract to have come into being. 

These rules were also used to govern contracts concluded by electronic means (fax, 

telegraph, telephone and e-mail) until the introduction of the Electronic Communications and 

Transactions Act, which came into effect in 2002. This Act now regulates all electronic 

communications in South Africa, and these statutory rules bring more certainty to the law 

regarding electronic contracts, while still retaining many of the same principles of traditional 

contracting.9  

2.2 Electronic Communications and Transactions Act10 

Sections 22 and 23 of this Act are relevant for our present discussion, as they govern the 

issues of offer, acceptance and validity of electronic contracts. Section 22 confirms the 

                                                 
5 Quinot G ‘Offer, acceptance and the moment of contract formation’ in HL MacQueen and R Zimmermann 
(eds) European Contract Law: Scots and South African Perspectives (2006). 
6 Westinghouse Brake & Equipment (Pty) Ltd v Bilger Engineering (Pty) Ltd 1986 (2) SA 555 (A); Seeff 
Commercial and Industrial Properties (Pty) Ltd v Silberman 2001 (3) SA 952 (SCA) 
7 (1) 1921 CPD 244. 
8 Kaap Suiwelkoöperasie Bpk v Louw 2001 (2) SA 80 (SCA). 
9 Christie The Law of Contract in South Africa 82. 
10 25 of 2002, hereafter referred to as ECTA. 
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validity of electronic communications and transactions, and sets out specific rules for contract 

conclusion by means of data messages. Our focus is on section 22(2), which states that: 

“An agreement concluded between parties by means of data messages is concluded at 

the time and place where the acceptance of the offer was received by the offeror.” 

 

From this, we can distill a number of requirements. First, we see that there must have 

been a valid offer made. Second, the offeree must have accepted such offer and 

communicated such acceptance to the offeror. Finally, that communication must have been 

received by the offeror. It is thus not sufficient to claim that a valid contract came into being 

purely due to the fact that the offeree accepted the offer. The offeror must have received a 

confirmation that the offer was accepted.  

One must pause to consider what the legislature meant by “received”. If the 

communication is available for the offeror to retrieve, is that sufficient to say that he has 

received it? Or, as in the common law, is it required that the offeror first take cognisance of 

the contents of the communication before it can be said that he has received it? In the first 

instance, it would seem that the legislature follows the reception theory when determining the 

time and place of acceptance. In terms of this theory, the decisive moment would be the 

moment that the acceptance reaches the offeror, the moment that it is delivered to him.11 If it 

is the second, then we would apply the information theory as favoured in more recent court 

judgments. 

The answer to this question is found in section 23(b) of ECTA, which reads as 

follows: 

A data message-  

(b)  must be regarded as having been received by the addressee when the complete 

data message enters an information system designated or used for that purpose 

by the addressee and is capable of being retrieved and processed by the 

addressee;12  

                                                 
11 According to Quinot, “(t)he offeror may not necessarily be aware that the acceptance has reached him”, 
meaning that the mere fact that the acceptance has been delivered is sufficient to establish contract conclusion in 
terms of the reception theory. ‘Offer, acceptance and the moment of contract formation’ in HL MacQueen and R 
Zimmermann (eds) European Contract Law: Scots and South African Perspectives (2006) 79. 
12 Own emphasis 
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validity of electronic communications and transactions, and sets out specific rules for contract 

conclusion by means of data messages. Our focus is on section 22(2), which states that: 

“An agreement concluded between parties by means of data messages is concluded at 

the time and place where the acceptance of the offer was received by the offeror.” 

 

From this, we can distill a number of requirements. First, we see that there must have 

been a valid offer made. Second, the offeree must have accepted such offer and 

communicated such acceptance to the offeror. Finally, that communication must have been 

received by the offeror. It is thus not sufficient to claim that a valid contract came into being 

purely due to the fact that the offeree accepted the offer. The offeror must have received a 

confirmation that the offer was accepted.  

One must pause to consider what the legislature meant by “received”. If the 

communication is available for the offeror to retrieve, is that sufficient to say that he has 

received it? Or, as in the common law, is it required that the offeror first take cognisance of 

the contents of the communication before it can be said that he has received it? In the first 

instance, it would seem that the legislature follows the reception theory when determining the 

time and place of acceptance. In terms of this theory, the decisive moment would be the 

moment that the acceptance reaches the offeror, the moment that it is delivered to him.11 If it 

is the second, then we would apply the information theory as favoured in more recent court 

judgments. 

The answer to this question is found in section 23(b) of ECTA, which reads as 

follows: 

A data message-  

(b)  must be regarded as having been received by the addressee when the complete 

data message enters an information system designated or used for that purpose 

by the addressee and is capable of being retrieved and processed by the 

addressee;12  

                                                 
11 According to Quinot, “(t)he offeror may not necessarily be aware that the acceptance has reached him”, 
meaning that the mere fact that the acceptance has been delivered is sufficient to establish contract conclusion in 
terms of the reception theory. ‘Offer, acceptance and the moment of contract formation’ in HL MacQueen and R 
Zimmermann (eds) European Contract Law: Scots and South African Perspectives (2006) 79. 
12 Own emphasis 

From this we see that once the information (communication of acceptance) enters a system 

and the offeror is able to retrieve the information from that system, then it is deemed to have 

been received by him, regardless of whether or not he in fact retrieves it. The key element 

here thus appears to be the ability to retrieve something from a central depository, for 

example an e-mail server. It is suggested that this is due to the fact that it is relatively easy to 

discover when an electronic communication has been placed at the offeror’s disposal, given 

that both e-mail and text messages are date and time stamped. This would provide a definite 

time of receipt of acceptance (and by extension contract conclusion) in the event of a dispute. 

It is also important to note here that the entirety of the message must have entered the 

information system in order for it to be said to be received. Incomplete messages are not 

capable of being accessed or retrieved by the offeror, and thus it cannot be said that the 

necessary acceptance has taken place.  

For this reason, it appears that the legislature’s treatment of offer and acceptance when it 

comes to electronic contracts differs from the traditional common law position. In terms of 

ECTA, the reception theory is followed, as the acceptance must merely be received by the 

offeror in order for it to be valid. There is no requirement in these sections or elsewhere in the 

Act that the offeror must have acknowledged the contents of the electronic communication. 

This is in contrast to the use of the information theory in traditional paper-based contracts 

inter absentes, which requires that the actual fact of acceptance contained in the 

communication be brought to the offeror’s knowledge before the contract can validly be said 

to be concluded.  

It is necessary to note that parties are not bound to use these statutory provisions, which will 

only be applicable where parties have not elected self-regulation.13 Theoretically, parties can 

choose and develop their own rules regarding offer and acceptance, but most elect to use the 

framework provided in ECTA. 

The rules in ECTA provide a very useful framework for regulating electronic communications 

and transactions in the South African context. However, attention must also be paid to the 

position in the applicable international instruments, which will be discussed briefly here. 

                                                 
13 S Snail “Electronic contracts in South Africa: A comparative analysis” 2008 (2) Journal of Information, Law 
and Technology 1-24. 
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3. International perspective 

Although ECTA provides very clear rules for offer and acceptance in electronic contracts, it is 

useful to compare it to the international rules governing the topic. This will be done by 

looking at the most important international instruments regulating electronic communications, 

namely the UNCITRAL Model Law on Electronic Commerce 1996 and the UN Convention 

on the Use of Electronic Communications in International Contracts 2005.  

3.1  UNCITRAL Model Law on Electronic Commerce 1996 

This Model Law was one of the first instruments to provide detailed rules for electronic 

commerce, and as such was drawn upon by many countries in the drafting of their domestic 

electronic commerce legislation, South Africa amongst them. For this reason, we see many 

overlaps between the Model Law and ECTA. Article 15 of the Model Law addresses the time 

and place of dispatch and receipt of data messages. Article 15(2) sets out the rules regarding 

receipt of data messages and thus the time of acceptance of the electronic communication.  

Like the position in South African law, this section states that parties are not bound to the 

provisions of the Model Law, and can choose to independently regulate their agreement.14 It 

thus serves as a guideline for parties in the absence of such an agreement. The Model Law 

draws a distinction between the situation where the addressee (in this instance the offeror) has 

identified a specific information system for receiving data messages and the situation where 

no system is identified.15 In the former situation, the receipt is deemed to occur when the 

message enters the designated system.16 If the offeree chooses to send his acceptance to an 

information system other than the one designated, then receipt takes place when the addressee 

actually retrieves the communication.17 In the latter situation, where no information system 

has been designated, then the offeror is deemed to have received the message when it enters 

any of the information systems which he has access to.18  

The underlying requirement thus seems to be data message entering the information 

system. Once there, it must be able to be retrieved by the addressee in order for it to have been 

received by him. That moment is the moment we consider when trying to establish the time 

and place of acceptance. There are clear parallels between the wording of the Model Law and 

                                                 
14 Article 15 (2) UNCITRAL Model Law on Electronic Commerce 
15 Article 15 (2)(a)-(b) UNCITRAL Model Law on Electronic Commerce 
16 Article 15 (2)(a)(i) UNCITRAL Model Law on Electronic Commerce 
17 Article 15 (2)(a)(ii) UNCITRAL Model Law on Electronic Commerce 
18 Article 15 (2)(b) UNCITRAL Model Law on Electronic Commerce 
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3. International perspective 
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3.1  UNCITRAL Model Law on Electronic Commerce 1996 

This Model Law was one of the first instruments to provide detailed rules for electronic 

commerce, and as such was drawn upon by many countries in the drafting of their domestic 

electronic commerce legislation, South Africa amongst them. For this reason, we see many 

overlaps between the Model Law and ECTA. Article 15 of the Model Law addresses the time 

and place of dispatch and receipt of data messages. Article 15(2) sets out the rules regarding 

receipt of data messages and thus the time of acceptance of the electronic communication.  

Like the position in South African law, this section states that parties are not bound to the 

provisions of the Model Law, and can choose to independently regulate their agreement.14 It 

thus serves as a guideline for parties in the absence of such an agreement. The Model Law 

draws a distinction between the situation where the addressee (in this instance the offeror) has 

identified a specific information system for receiving data messages and the situation where 

no system is identified.15 In the former situation, the receipt is deemed to occur when the 

message enters the designated system.16 If the offeree chooses to send his acceptance to an 

information system other than the one designated, then receipt takes place when the addressee 

actually retrieves the communication.17 In the latter situation, where no information system 

has been designated, then the offeror is deemed to have received the message when it enters 

any of the information systems which he has access to.18  

The underlying requirement thus seems to be data message entering the information 

system. Once there, it must be able to be retrieved by the addressee in order for it to have been 

received by him. That moment is the moment we consider when trying to establish the time 

and place of acceptance. There are clear parallels between the wording of the Model Law and 

                                                 
14 Article 15 (2) UNCITRAL Model Law on Electronic Commerce 
15 Article 15 (2)(a)-(b) UNCITRAL Model Law on Electronic Commerce 
16 Article 15 (2)(a)(i) UNCITRAL Model Law on Electronic Commerce 
17 Article 15 (2)(a)(ii) UNCITRAL Model Law on Electronic Commerce 
18 Article 15 (2)(b) UNCITRAL Model Law on Electronic Commerce 

the wording of ECTA. Both mark the receipt of the complete data message as the pivotal 

moment, which is a strong indicator that the reception theory is the applicable theory when 

determining issues of offer and acceptance in electronic communications. There is no 

requirement that the addressee acknowledge the contents of the communication, having 

access to it in its entirety seems sufficient to establish valid receipt and thus valid acceptance.  

3.2  United Nations Convention on the Use of Electronic Communications in 

International Contracts 200519 

This is the most recent international instrument governing electronic communications in 

international contracts, and it is thus worth examining in the context of rules relating to offer 

and acceptance in order to note any potential shifts in the international perspective. Article 10 

of UNECIC contains the rules regarding the time and place of dispatch and receipt of 

electronic communications. This provision largely echoes the UNCITRAL Model Law and 

the provisions in ECTA, and identifies the moment of receipt of the electronic communication 

as the “time when it becomes capable of being retrieved by the addressee at a designated 

address”.20 It also draws a distinction between the situation where the addressee has specified 

an address for delivery, and the situation where the sender has sent it to another address.21  

However, there is an important difference from the position taken in the Model Law. 

Article 10(2) of UNECIC states that: 

The time of receipt of an electronic communication at another electronic address of the 

addressee is the time when it becomes capable of being retrieved by the addressee at 

that address and the addressee becomes aware that the electronic communication has 

been sent to that address.22  

This section adds on an additional requirement in the event that the communication 

has been sent to an address other that the one specified by the addressee. The addressee must 

be aware that the electronic communication has been sent to that address. In those 

circumstances it is no longer sufficient that the complete message be delivered to the 

information system so that the addressee can retrieve it. Awareness of the delivery is also 

required, and this is the first indication that the addressee’s awareness of the communication 

could play a role in determining when it was received. Granted, it is only referring to 

                                                 
19 Hereafter referred to as UNECIC. 
20 Article 10(2) UNECIC. 
21 Article 10(2) UNECIC. 
22 Own emphasis. 
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awareness of the delivery itself and not awareness of the contents of the communication itself, 

but it could be argued that the inclusion of this provision is an indication of a willingness to 

consider the relevance of the addressee’s awareness of communications in determining the 

time of receipt and, by implication, the time of acceptance and contract conclusion.  

The approach taken in Article 10 of the UNECIC is thus similar to the approaches 

seen in our investigation of the South African position and the position in the UNCITRAL 

Model Law. However, the important addition of the requirement of the addressee’s awareness 

of delivery opens up a new line of thinking, namely that the addressee’s awareness should 

play some role in the determination of the time of receipt of an electronic communication and 

acceptance of an offer. It remains to be seen whether this recognition will have any impact on 

the future development of the law relating to electronic communications and transactions.  

4. Conclusion 

This discussion has provided a brief overview of the law relating to offer and 

acceptance in electronic contracts. In investigating the current legal position, it is clear that 

there are certain aspects which warrant future discussion and development. The main proposal 

is that the issue of the awareness of the recipient should be taken into account when 

determining time of receipt or acceptance of an offer. The current reliance on the reception 

theory appears to focus more on the protection of the sender of the communication, as the 

only thing required for a valid receipt of a data message is that it has been delivered to the 

addressee’s information system, and he is capable of accessing it. No consideration is given to 

whether or not he has noted the contents of the communication, which places the burden on 

the addressee in the event of a dispute. The identification of the addressee’s awareness of the 

delivery of communication as a requirement for valid receipt in the UNECIC is one step 

towards a more balanced approach which provides protection to both parties, and it will be 

interesting to see how this idea develops in future instruments.  
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of delivery opens up a new line of thinking, namely that the addressee’s awareness should 

play some role in the determination of the time of receipt of an electronic communication and 

acceptance of an offer. It remains to be seen whether this recognition will have any impact on 

the future development of the law relating to electronic communications and transactions.  

4. Conclusion 

This discussion has provided a brief overview of the law relating to offer and 

acceptance in electronic contracts. In investigating the current legal position, it is clear that 

there are certain aspects which warrant future discussion and development. The main proposal 

is that the issue of the awareness of the recipient should be taken into account when 

determining time of receipt or acceptance of an offer. The current reliance on the reception 

theory appears to focus more on the protection of the sender of the communication, as the 

only thing required for a valid receipt of a data message is that it has been delivered to the 

addressee’s information system, and he is capable of accessing it. No consideration is given to 

whether or not he has noted the contents of the communication, which places the burden on 

the addressee in the event of a dispute. The identification of the addressee’s awareness of the 

delivery of communication as a requirement for valid receipt in the UNECIC is one step 

towards a more balanced approach which provides protection to both parties, and it will be 

interesting to see how this idea develops in future instruments.  
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Abstract 

 
The class action is an integral tool for enforcing private rights in the United 

States.  It is not, however, an unvarnished good.  Aggregate litigation is subject to abuse 
and rife with conflicts of interest.  Courts endeavor to strike the proper balance, which 
accounts for cyclical development in the law of class actions.  The Supreme Court has 
decided an unprecedented number of class action cases over the past five Terms.  
Reflecting the policy clashes inherent in aggregate litigation, some of the decisions augur 
well for plaintiffs and some do not. 
 

Overall, though, the trend is negative for plaintiff classes.  This paper focuses on 
two areas exemplifying this trend.  First, the Court has expanded the scope of litigation 
at the certification stage, which requires the contingent-fee plaintiff’s lawyer to invest 
more heavily in the case without guarantee of recovery.  Second, the Court’s fulsome 
embrace of freedom of contract under the Federal Arbitration Act opens the door for 
businesses to combine arbitration clauses with class waivers in their contracts with 
consumers.  As a result, businesses can effectively shield themselves from being brought 
before any dispute resolution forum for an increasing scope of claims.  

 
Keywords:  class action, private enforcement, access to justice, class waiver 
=============================================================== 

 
1. Introduction 

 
In the United States, the class action is an integral tool for the enforcement of 

private rights.  It permits a representative to sue on behalf of a group of similarly-situated 

persons and permits the court to bind those people to a single judgment.  The drafters of 

the “modern” version of Federal Rule of Civil Procedure 23 (“Rule 23”), which governs 

                                                
* For comprehensive discussion of recent United States Supreme Court case law, see R.D. Freer, Front-
Loading, Avoidance, and Other Features of the Recent Supreme Court Class Action Jurisprudence, 
forthcoming at 48 AKRON LAW REVIEW ____ (2015).    
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class practice in the federal courts,1 understood that their creation would be used to 

enforce civil rights by securing injunctive and declaratory relief, for example, against 

segregation.2  The Rule also permits assertion of damages claims, with procedural 

protections that permit class members to pursue their rights individually.3  Aggregate 

litigation permits the holders of “negative value” claims – those for which the cost of 

litigating individually would exceed the expected recovery – to bring a defendant to 

court.  By promoting the assertion of these claims, the class action promotes access to 

justice and the enforcement of rights.  In particular, we are concerned with the rights of 

consumers or investors – rights that in times of budget cuts may not be enforced by the 

criminal law or administrative state.  Indeed, the promise of aggregate litigation to 

enforce securities and other laws has been cited as a reason for European countries to 

adopt American-style class practice.4  

The United States Supreme Court has been extremely active in this area lately, 

having decided thirteen class action cases in the past five Terms.5  Two of these posed 

                                                
1 The Rule was amended to its present general form in 1966 as part of major reform to emphasize 
pragmatism in the use of joinder rules.  Rule 23(a) prescribes four prerequisites for all class actions:  
numerosity, commonality, typicality, and adequacy of representation.  (We will focus on commonality in 
Part 3 of this paper.)  Rule 23(b) recognizes three types of class.  (We will discuss two of these types – 
Rule 23(b)(2) and (b)(3) – throughout this paper.  Regarding the requirements for class actions under Rule 
23, see generally R.D. Freer, CIVIL PROCEDURE 776-801 (3d ed. 2012).  Rule 23 applies only in federal 
court.  States are free to provide for class actions as they see fit.  All but two states (Mississippi and 
Virginia) have a general class action rule, most of which are modeled on Rule 23. 
2 See D. Marcus, Flawed But Noble:  Desegregation Litigation and Its Implications for the Modern Class 
Action, 63 FLA. L. REV. 657 (2011). 
3 The class action under Rule 23(b)(3) is frequently called the “damages” class action.  Certification 
requires showing (in addition to the prerequisites under Rule 23(a)) that common questions predominate 
over individual questions and that class litigation is superior to other alternative methods of dispute 
resolution.  Members are provided notice of their membership in the class and the right to opt out of the 
class, so they may pursue their claims individually. Failure to opt out results in members’ being bound by 
the class judgment.   
4 S.M. Grace, Strengthening Investor Confidence in Europe:  U.S.-Style Securities Class Actions and the 
Acquis Communautaire, 15 J. TRANSNAT’L L. & POL’Y 281 (2006).  
5 Halliburton Co. v. Erica P. John Fund (“Halliburton II”), 134 S.Ct. 2398 (2014); Chadbourne & Parke, 
LLP v. Troice, 134 S.Ct. 1058 (2014); and Mississippi ex rel. Hood v. AU Optronics Corp., 134 S.Ct. 736 
(2014); American Express Co. v. Italian Colors Restaurant, 133 S.Ct. 2304 (2013); Oxford Health Plans 
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significant threats to the federal class action, but it survived.  In Shady Grove (2010), the 

Court applied Rule 23 to permit a class action asserting consumer claims based upon state 

law – even though state law forbade aggregate litigation of those claims.6  Following 

state law would have resulted in a large-scale failure of enforcement, because the claims 

(averaging a few hundred dollars) generally would not have been pursued individually.  

More importantly, following state law would have permitted states to pass legislation that 

would eviscerate the class practice even in federal court.7    

In Halliburton II (2014), the Court literally saved the securities-fraud class action 

by refusing to overrule 1988 authority that endorsed application of the “fraud-on-the-

market” theory.8  That theory creates a rebuttable presumption of reliance by all class 

members. Without the presumption, each member would be required to show reliance, 

which would preclude class certification because individual questions would overwhelm 

common questions.9  

                                                                                                                                            
LLC v. Sutter, 133 S.Ct. 2064 (2013); Comcast Corp. v. Behrend, 133 S.Ct. 1426 (2013); Standard Fire 
Insurance Co. v. Knowles, 133 S.Ct. 1345 (2013); and Amgen v. Connecticut Retirement Plans, 133 S.Ct. 
1184 (2013); Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541 (2011); Smith v. Bayer Corp. 131 S.Ct. 2368 
(2011); Erica P. John Fund v. Halliburton Co. (“Halliburton I”), 131 S.Ct. 2179 (2011); and AT&T 
Mobility v. Concepcion, 131 S.Ct. 1740 (2011); Orthopedic Assocs., P.A. v. Allstate Ins. Co., 130 S.Ct. 
1431 (2010).  Throughout this article, the text will refer to the case name of the case addressed, without 
formal citation. For discussion of all 13 cases, see R.D. Freer, Front-Loading, Avoidance, and Other 
Features of the Recent Supreme Court Class Action Jurisprudence, forthcoming at 48 AKRON LAW REVIEW 
____ (2015).  
6 The Court held that Rule 23 is valid under the Rules Enabling Act, 28 U.S.C. § 2072, which provides that 
the Federal Rules must not modify any substantive right.   
7 Because of this, Professor Mullenix concludes that Rule 23 survived a “near-death experience.”  L.M. 
Mullenix, Federal Class Actions:  A New-Death Experience in a Shady Grove, 2010, 79 GEO. WASH. L. 
REV. 448. 
8 Basic, Inc. v. Levinson, 485 U.S. 224 (1988). 
9 A “damages” class under Rule 23(b)(3) is proper only if, inter alia, common questions predominate over 
individual questions.  See supra note 1. Recent case law brought other good news for securities-fraud 
plaintiffs.  In Halliburton I (2011), the Court held that plaintiffs need not show loss causation at the 
certification stage.  131 S.Ct. at 2186.  In Amgen (2013), it held that plaintiffs need not show materiality at 
the certification stage.  133 S.Ct. at 1203-04.  
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 While this recent spate of Supreme Court cases thus has brought some good news 

for plaintiffs, it brings two profound threats to federal class practice.  First, the Court has 

expanded the scope of litigation at the certification stage, which generally will require 

extensive discovery, development of evidence, and retention of experts.10  While both 

parties must pay for this expansion, the burden falls more profoundly on the plaintiff 

class because the class lawyer will likely be handling the case on a contingent fee basis.  

The increased litigation at the early stages forces the lawyer to invest more time and 

money in the case with no guarantee of return.   

 Second, and more importantly, the Court’s arbitration jurisprudence permits 

businesses to require their customers not only to agree to arbitrate but to waive the right 

to arbitrate as a class.  Because negative-value claims are not viable individually, this 

class “waiver” may mean that claims are never asserted.  When this is so, obviously, 

rights are not asserted and the policy underlying the substantive law is not enforced.  

What look like procedural rules thus have a very substantive effect: they shield 

businesses not simply from liability, but from being called upon to respond in any 

dispute-resolution forum.  

 This paper proceeds as follows.  Part 2 sets the context for the discussion of these 

developments by addressing the policy tensions inherent in aggregate litigation.  Part 3 

discusses the Court’s recent expansion of the scope of class certification litigation.  Part 4 

assesses the Court’s dogged embrace of arbitration clauses in combination with class 

                                                
10 A class suit is merely a “putative” aggregate action until the court “certifies” the class under Federal Rule 
23 and its state-law counterparts.  To gain certification, the class representative must demonstrate 
compliance with the four prerequisites of Rule 23(a) and that the case satisfies at least one of the types of 
class permitted under Rule 23(b).  See supra note 1.   
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waivers, which poses a profound threat to the central goal of enforcement of private 

rights.  

2. Policy Issues Inherent in Aggregate Litigation  

 Though the class action is an important tool for enforcement of rights, it is not a 

pancea. Aggregate litigation it is rife with conflicts of interest and subject to abuse.  

Consider the facts of Concepcion (2011).  There, a cellphone provider, AT&T, advertised 

that persons signing up for a particular plan would receive a free cellphone.  AT&T then 

charged subscribers $30 apiece as the sales tax on the cellphone.  Arguably, assessing this 

$30 charge constituted common law fraud and violated state consumer protection law.  

The case presents the classic negative-value claim, because, as Judge Posner reminds us, 

no one but a lunatic or a fanatic sues for $30.11    

 One of the historic justifications for the class action is efficiency:  it is more 

efficient to have a single class action than numerous separate cases.  In the Concepcion 

negative-value fact pattern, however, the justification does not hold.  Because individuals 

will not sue individually for $30, use of aggregate process will create litigation that 

otherwise would not exist.  Ordinarily, creation of litigation is not favored.  But if there is 

no litigation, the law underlying substantive law will not be vindicated.  Some might 

argue that enforcement of the law is the government’s job.  But the United States has 

long accepted the role of private litigation to enforce the law.  

 If aggregation is allowed, though, the defendant may face devastating liability as 

the result of a single decision.  For example, there were 1,000,000 subscribers in the 

Concepcion class.  AT&T will not roll the dice in one case with $30,000,000 on the line.  

                                                
11 Carnegie v. Household Intl., Inc., 376 F.3d 656, 661 (7th Cir. 2004).   
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Its incentive to settle will become irresistible.  We must admit that this is true even if the 

claims are weak on the merits.12  Because the merits are not decided at the certification 

stage, it is possible that granting class status creates leverage to coerce a “blackmail” 

settlement from the defendant. 

When a class is certified, incentives change on the other side as well. When a $30 

case became a $30,000,000 case, the universe of possible plaintiffs’ lawyers expands, 

particularly given the American contingent-fee award structure.  We worry that the 

defendant may strike a deal with the plaintiffs’ lawyer to settle on terms that are generous 

to that lawyer, buy peace for the defendant, but do little to compensate the class 

members.13  Perhaps with such a result we can say that the deterrent purpose of the law 

has been vindicated, (assuming the defendant was worthy of being deterred), but its 

compensatory purpose has not been met. 

 The potential conflict of interest between counsel and class members forces the 

judge to assume an unaccustomed fiduciary position.  Ordinarily, parties are free to 

compromise their claims on any terms they see fit.  In the class action, however, the court 

must approve settlements.  Thus, the judge is responsible for ensuring that the class 

members’ rights are protected.  This role is especially important in cases involving 

negative-value claims, since it is not clear that individual class members, with only $30 at 

stake, will adequately police the class lawyers’ efforts.14 

                                                
12 Some studies in the securities field suggest that defendants will settle class actions regardless of the 
strength of the class claims on the merits.  See, e.g., J.C. Alexander, Do the Merits Matter?  A Study of 
Settlements in Securities Class Actions, 43 STAN. L. REV. 497 (1991). 
13 Such abusive possibilities underlay passage of the Class Action Fairness Act, which vastly expanded 
federal court jurisdiction over class actions asserting state-law claims.  See generally R.D. Freer, supra note 
1, at 824-31. 
14 One preeminent scholar argues that the conflicts of interest inherent in class litigation, coupled with lack 
of meaningful oversight by class members, renders the class action unconstitutional in some circumstances.  
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 The tensions are manifold and palpable, and the law must balance the competing 

interests. Parsimonious use of class litigation thwarts enforcement of the law, while   

overzealous use of class litigation creates litigation and could impose unfair coercion on 

defendants to compromise even weak claims.  Not surprisingly, given these clashes, the 

history of the class action is a history of cycles.  Sometimes courts are more accepting 

and sometimes they are more restrictive.  We are now in a period of constriction.  

3. The Imposition of Increased Procedural Hurdles to Certification 

Wal-Mart (2011) is the most significant of the decisions interpreting Rule 23.  

There, lower courts certified a nationwide class of 1,500,000 female employees of the 

retail giant. The class asserted Title VII sex discrimination claims regarding pay and 

promotion.  Managers in each of the 3,400 Wal-Mart stores have great discretion over 

pay and promotion decisions, with limited central oversight. Plaintiffs argued that this 

discretion was exercised in favor of men.  The Ninth Circuit upheld class certification 

under Rule 23(b)(2) for injunctive and monetary relief (in the form of back pay).15  

The Supreme Court reversed on two grounds.  First, unanimously, the Court held 

that individualized monetary relief, such as that sought in the case, cannot be recovered in 

a Rule 23(b)(2) class.16  Second, by a five-to-four margin, the Court held that the class 

                                                                                                                                            
M.H. Redish, WHOLESALE JUSTICE:  CONSTITUTIONAL DEMOCRACY AND THE PROBLEM OF THE CLASS 
ACTION LAWSUIT (2009). 
15 Many believe that the Ninth Circuit harmed the plaintiffs in Wal-Mart by certifying such a stunningly 
broad class and ignoring obvious problems of manageability.  The Ninth Circuit decision largely ensured 
that the Supreme Court had to take jurisdiction over the case to reverse.  S. Sherry, Hogs Get Slaughtered 
at the Supreme Court, 2011 SUP. CT. REV. 1.  
16 Rule 23(b)(2) applies when the defendant has treated class members in a similar manner, rendering 
appropriate final “injunctive or declaratory relief.”  It is aimed at entering a single indivisible order binding 
all class members.  On the facts of Wal-Mart, which involved persons at different levels of employment for 
differing times, there was no injunctive or declaratory order that would adjudicate the rights of all.  Indeed, 
the class included former employees, for whom injunctive relief would be irrelevant.  Because back pay 
claims were not liquidated, but were individualized, they could be sought only in a “damages” class action 
under Rule 23(b)(3). When individual monetary determinations predominate, there is “the serious 
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failed to satisfy the prerequisite of “common questions” under Rule 23(a)(2).17  This 

holding was a stunner.  The commonality requirement had simply never been significant 

in practice.18  In Wal-Mart, the Court fundamentally shifted the focus of the commonality 

inquiry.  The key is not whether one can posit common questions, but whether the class 

litigation will generate common answers that drive resolution of the case.  The class 

members must suffer the same injury and not simply a violation of the same law.  Their 

claims “must depend upon a common contention,” such as bias on the part of the same 

supervisor.19  The majority concluded that there was no such “glue”20 binding the class 

members’ claims.  Litigation of no single issue could generate an answer for the entire 

class because any discrimination was the result of thousands of individual judgment calls.  

 Some lower courts opine that Wal-Mart constitutes a significant break from 

earlier practice.  In M.D. ex rel. Stukenberg v. Perry,21 for instance, the Fifth Circuit 

rejected its earlier precedent that “the test for commonality is not demanding”22 and 

explained that Wal-Mart “heightened the standards for establishing commonality under 

                                                                                                                                            
possibility” that due process requires that class members be given notice and the opportunity to opt out of 
the class 131 S.Ct. at 2559.  See supra note 3. 
17 Rule 23(a)(2) requires that any class action present common questions of law or fact.  It is one of the four 
prerequisites for any class action imposed by Rule 23(a).  See supra note 1. 
18 This is not to be confused with the requirement in Rule 23(b)(3) that common questions predominate.  
Many class actions have failed because of that requirement.  In Rule 23(a)(2) the question is merely 
whether there are common questions – not that they predominate. 
19 131 S.Ct. at 2551. 
20 131 S.Ct. at 2552–57. 
21 675 F.3d 832, 839 (5th Cir. 2012).  See also Reyes v. Julia Place Condominium Homeowners’ Ass’n, 
2014 U.S. Dist. LEXIS 175111 *19 n.1 (E.D. La. 2014)(“Although plaintiffs claim that the bar is low for 
commonality, the case they cite to has been superceded by the U.S. Supreme Court’s decision in Wal-
Mart.”); Baughman v. Roadrunner Communications, LLC, 2014 U.S. Dist. LEXIS 120983 *8 (D. Ariz. 
2014)(citing Wal-Mart, the court said:  “The purpose of the rigorous commonality standard is to require 
that class members’ claims depend upon a common contention whose truth or falsity will resolve an issue 
that is central to the validity of each one of the claims in one stroke.”). 
22 Mullen v. Treasure Chest Casino, LLC, 186 F.3d 620, 625 (5th Cir. 1999). 
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Many class actions have failed because of that requirement.  In Rule 23(a)(2) the question is merely 
whether there are common questions – not that they predominate. 
19 131 S.Ct. at 2551. 
20 131 S.Ct. at 2552–57. 
21 675 F.3d 832, 839 (5th Cir. 2012).  See also Reyes v. Julia Place Condominium Homeowners’ Ass’n, 
2014 U.S. Dist. LEXIS 175111 *19 n.1 (E.D. La. 2014)(“Although plaintiffs claim that the bar is low for 
commonality, the case they cite to has been superceded by the U.S. Supreme Court’s decision in Wal-
Mart.”); Baughman v. Roadrunner Communications, LLC, 2014 U.S. Dist. LEXIS 120983 *8 (D. Ariz. 
2014)(citing Wal-Mart, the court said:  “The purpose of the rigorous commonality standard is to require 
that class members’ claims depend upon a common contention whose truth or falsity will resolve an issue 
that is central to the validity of each one of the claims in one stroke.”). 
22 Mullen v. Treasure Chest Casino, LLC, 186 F.3d 620, 625 (5th Cir. 1999). 

Rule 23(a)(2).”23  Though finding that a single issue would affect a significant number of 

class members would have sufficed to show commonality before Wal-Mart, now 

resolution of some issue must be central to the validity of each claim.24  In a later case, 

however, the Fifth Circuit seemed to moderate its view.  It emphasized that the new 

standard does not mean that there cannot be differences in the harm suffered by class 

members.  Showing a common instance of injurious conduct – even in the light of 

differing harms to class members – will suffice.25 Thus, according to another court, Wal-

Mart does not require that every question be common; rather, Rule 23(a)(2) is satisfied 

by “a single significant question of law or fact.”26  

 Even if we conclude that Wal-Mart worked negligible change to the commonality 

standard under Rule 23(a)(2),27 the case imposes significant new litigation hurdles to 

class certification.  

¥ First, the Court established, “Rule 23 does not set forth a mere pleading 

standard.”28  Instead, plaintiff must “be prepared to prove that . . . in fact” the 

                                                
23 675 F.3d at 839. 
24 675 F.3d at 840.  In In re Whirlpool Corporation Front-Loading Washer Products, 678 F.3d 409, 418 
(6th Cir 2012), the court characterized the Wal-Mart commonality requirement:  “The . . . inquiry focuses 
not on whether common questions can be raised, but on whether a class action will generate common 
answers that are likely to drive resolution of the lawsuit.”  
25 In re Deepwater Horizon, 739 F.3d 790, 810-11 (5th Cir. 2014).  See also Serna v. Transportation 
Workers Union of America, 2014 U.S. Dist. LEXIS 181701 *9 (N.D. Tex. 2014)(“There is no requirement 
under the commonality prong that Plaintiffs establish the nonexistence of a conflict of interest.”) 
26 Mazza v. American Honda Motor Co., 666 F.3d 581, 589 (9th Cir. 2012)(emphasis added).  
27 Some district courts continue to rely upon pre-Wal-Mart authority to determine whether commonality is 
satisfied.  See, e.g., In re Air Cargo Shipping Services Antitrust Litigation, 2014 U.S. Dist. LEXIS 180914 
*187 (E.D. N.Y. 2014)(“Unlike the related inquiry into ‘predominance’ posed by Rule 23(b)(3), 
commonality does not present plaintiffs with a particularly exacting standard.”); Cunningham v. 
Multnomah County, 2014 U.S. Dist. LEXIS 180960 *18 (D. Or. 2014)(“The commonality standard is not 
strictly construed . . .”; fact that claims of each class member required individual inquiry into 
reasonableness of search did not defeat commonality of challenge to practices of county allegedly 
subjecting prisoners to unconstitutional searches). On the other hand, it seems clear that the Court’s focus 
on common answers as opposed to common questions results in denials of certification on the basis of 
commonality.  See, e.g., DL V. District of Columbia, 713 F.3d 120, 126-28 (D.C. Cir. 2013).  
28 131 S.Ct. at 2551. 
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requirements are met.29  Indeed, the representative must produce “significant 

proof” on this point.30  Certification thus is not to be decided on the pleadings, but 

on evidence.   

¥ Second, that evidence may overlap directly to the merits of the case.  This 

directive rejects the historic reluctance of lower courts to consider at the 

certification stage factual issues that related to the merits.31  Certification hearings 

thus may be expanded to such questions as injury and damages whenever they are 

relevant to the issue of whether the class status should be granted.32   

¥ Third, the Court in Wal-Mart suggested that expert testimony offered at 

certification must be fully vetted for admissibility under Federal Rule of Evidence 

702, which requires a showing of reliability under Daubert v. Merrell Dow 

Pharmaceuticals, Inc.33  Making that showing can be extremely expensive. 

¥ Fourth, plaintiffs must demonstrate that damages will be susceptible to proof en 

masse at trial.   

On this latter point, the Court in Wal-Mart, rejected “trial by formula,” under 

which a subset of cases would be tried, and other class members’ back pay would be 

                                                
29 131 S.Ct. at 2551 (emphasis added).  The Court reiterated the need for presentation of evidence in 
Comcast (2013). 133 S.Ct. at 1432. 
30 131 S.Ct. at 2553, quoting General Tel. Co. of Southwest v. Falcon, 457 U.S. 147, 156 (1982). 
31 The reluctance was based upon a misinterpretation of Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177 
(1974).  131 S.Ct. at 2552 n.6. 
32 But the court should not decide merits-based issues unrelated to certification.  “Rule 23 grants courts no 
license to engage in free-ranging merits inquiries at the certification stage.  Merits questions may be 
considered to the extent – but only to the extent – that they are relevant to determining whether the Rule 23 
prerequisites for class certification are satisfied.” Amgen, 133 S.Ct. at 1194-95. 
33 509 U.S. 579 (1993).  In Wal-Mart, the district court expressly concluded that expert testimony at 
certification did not have to be qualified under Daubert.  The Supreme Court “doubt[ed] that this is so.” 
131 S.Ct. at 2554. Typical of the response to Wal-Mart on this issue is:  “[i]f a district court has doubts 
about whether an experts’ opinions may be critical for a class certification decision, the court should make 
an explicit Daubert ruling.”  Messner v. Northshore University Healthsystem, 669 F.3d 802 (7th Cir. 2012).   
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requirements are met.29  Indeed, the representative must produce “significant 

proof” on this point.30  Certification thus is not to be decided on the pleadings, but 

on evidence.   

¥ Second, that evidence may overlap directly to the merits of the case.  This 

directive rejects the historic reluctance of lower courts to consider at the 

certification stage factual issues that related to the merits.31  Certification hearings 

thus may be expanded to such questions as injury and damages whenever they are 

relevant to the issue of whether the class status should be granted.32   

¥ Third, the Court in Wal-Mart suggested that expert testimony offered at 

certification must be fully vetted for admissibility under Federal Rule of Evidence 

702, which requires a showing of reliability under Daubert v. Merrell Dow 

Pharmaceuticals, Inc.33  Making that showing can be extremely expensive. 

¥ Fourth, plaintiffs must demonstrate that damages will be susceptible to proof en 

masse at trial.   

On this latter point, the Court in Wal-Mart, rejected “trial by formula,” under 

which a subset of cases would be tried, and other class members’ back pay would be 

                                                
29 131 S.Ct. at 2551 (emphasis added).  The Court reiterated the need for presentation of evidence in 
Comcast (2013). 133 S.Ct. at 1432. 
30 131 S.Ct. at 2553, quoting General Tel. Co. of Southwest v. Falcon, 457 U.S. 147, 156 (1982). 
31 The reluctance was based upon a misinterpretation of Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 177 
(1974).  131 S.Ct. at 2552 n.6. 
32 But the court should not decide merits-based issues unrelated to certification.  “Rule 23 grants courts no 
license to engage in free-ranging merits inquiries at the certification stage.  Merits questions may be 
considered to the extent – but only to the extent – that they are relevant to determining whether the Rule 23 
prerequisites for class certification are satisfied.” Amgen, 133 S.Ct. at 1194-95. 
33 509 U.S. 579 (1993).  In Wal-Mart, the district court expressly concluded that expert testimony at 
certification did not have to be qualified under Daubert.  The Supreme Court “doubt[ed] that this is so.” 
131 S.Ct. at 2554. Typical of the response to Wal-Mart on this issue is:  “[i]f a district court has doubts 
about whether an experts’ opinions may be critical for a class certification decision, the court should make 
an explicit Daubert ruling.”  Messner v. Northshore University Healthsystem, 669 F.3d 802 (7th Cir. 2012).   

extrapolated from those results. Such a procedure would improperly rob defendants of the 

right to present and litigate defenses to individual claims.34  The Court addressed the need 

for aggregate proof of damages again in Comcast (2013).  This was an antitrust case in 

which the plaintiffs asserted that Comcast unlawfully “clustered” cable television 

providers in the Philadelphia area, thereby excluding entities that could provide 

competitive alternatives for cable service. The focus at certification was whether antitrust 

injury and damages could be demonstrated on a class-wide basis.35  The plaintiffs 

asserted four theories of antitrust impact. The district court rejected three of these. The 

plaintiffs’ proffered expert testimony on damages, however, purported to show damages 

under all four of the original theories of antitrust impact; it was not limited to the one 

theory the court upheld.  This disconnect was fatal.  As a result of Comcast, plaintiffs 

must hew their substantive theory of liability precisely to their expert evidence that 

damages may be proved en masse. And defendants must be permitted to challenge 

whether the class has satisfied any of these steps. 

These decisions, based upon Rule 23, increase the scope of litigation at class 

certification.  They make certification a longer and more expensive process.  The class 

lawyer must advance expenses for expert testimony and develop an evidentiary record 

supporting class status.  As burdensome as this may be, it pales, however, in comparison 

to the remaining development, which thwarts use of class litigation altogether.    

                                                
34 The proposed trial by formula would arguably modify the defendant’s substantive right under Title VII to 
present defenses to individual claims.  This would run afoul of the Rules Enabling Act, which requires that 
Federal Rules of Civil Procedure not modify substantive rights. See generally A.D. Lahav, The Case for 
“Trial by Formula,” 2012, 90 TEXAS L. REV. 571. 
35 Plaintiffs need not prove the antitrust injury or damages themselves at certification.  Rather, they must 
demonstrate that at trial they will be able to prove “to the satisfaction of a jury that ‘all putative class 
members suffered an injury and that the injury resulted from anti-competitive harms to the market as a 
whole.’”  In re Sulfuric Acid Antitrust Litigation, 847 F.Supp.2d 1079 (N.D. Ill. 2011). 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



274

4. Class Action Avoidance 

 The Supreme Court’s embrace of arbitration clauses is well chronicled.36  The 

Federal Arbitration Act (FAA), passed in 1925, decreed an end to judicial hostility to the 

enforcement of arbitration agreements.37  At the time, arbitration clauses applied to 

contractual claims between business entities. In the past generation, arbitration clauses 

have been inserted into innumerable contracts of adhesion.  Arbitration clauses now 

routinely apply to a wide variety of consumer, employment, tort, and federal statutory 

claims. The Court has been willing to uphold them in these new contexts, emphasizing 

the freedom of parties to contract on such matters.  More recently, many adhesion 

contracts have added another provision:  a “waiver”38 of aggregate litigation – that is, a 

clause that forbids plaintiffs from joining to assert their claims in arbitration. 

 This combination sets up a collision course between the pro-contract policy of the 

FAA, on the one hand, and enforcement of private rights, on the other.  The clash is 

illustrated by Concepcion (2011), in which AT&T billed cellphone subscribers for the tax 

on their “free” phones. The AT&T agreement contained an arbitration clause and a 

waiver that forbade claimants from aggregating to assert their rights.  Despite these 

provisions, the plaintiffs brought a class action in federal court, based upon state fraud 

and consumer-protection laws.  AT&T moved to compel arbitration, which the district 

court denied. The Ninth Circuit affirmed. It relied upon Discover Bank v. Superior 

                                                
36 See, e.g., 13D C.A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3569 (discussing case law and 
citing literature). 
37 Courts traditionally rejected arbitration clauses (and forum selection clauses, for that matter) on the 
theory that they constituted improper private efforts to “oust” courts of jurisdiction.  See generally 13D 
C.A. WRIGHT, ET AL., FEDERAL PRACTICE AND PROCEDURE § 2569 (3d ed. 2008). 
38 Because the prohibition of aggregate assertion of claims is typically contained in a contract of adhesion, 
“waiver” – at least insofar as it implies voluntary relinquishment – is something of a euphemistic term.   
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4. Class Action Avoidance 

 The Supreme Court’s embrace of arbitration clauses is well chronicled.36  The 

Federal Arbitration Act (FAA), passed in 1925, decreed an end to judicial hostility to the 

enforcement of arbitration agreements.37  At the time, arbitration clauses applied to 

contractual claims between business entities. In the past generation, arbitration clauses 

have been inserted into innumerable contracts of adhesion.  Arbitration clauses now 

routinely apply to a wide variety of consumer, employment, tort, and federal statutory 

claims. The Court has been willing to uphold them in these new contexts, emphasizing 

the freedom of parties to contract on such matters.  More recently, many adhesion 

contracts have added another provision:  a “waiver”38 of aggregate litigation – that is, a 

clause that forbids plaintiffs from joining to assert their claims in arbitration. 

 This combination sets up a collision course between the pro-contract policy of the 

FAA, on the one hand, and enforcement of private rights, on the other.  The clash is 

illustrated by Concepcion (2011), in which AT&T billed cellphone subscribers for the tax 

on their “free” phones. The AT&T agreement contained an arbitration clause and a 

waiver that forbade claimants from aggregating to assert their rights.  Despite these 

provisions, the plaintiffs brought a class action in federal court, based upon state fraud 

and consumer-protection laws.  AT&T moved to compel arbitration, which the district 

court denied. The Ninth Circuit affirmed. It relied upon Discover Bank v. Superior 

                                                
36 See, e.g., 13D C.A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3569 (discussing case law and 
citing literature). 
37 Courts traditionally rejected arbitration clauses (and forum selection clauses, for that matter) on the 
theory that they constituted improper private efforts to “oust” courts of jurisdiction.  See generally 13D 
C.A. WRIGHT, ET AL., FEDERAL PRACTICE AND PROCEDURE § 2569 (3d ed. 2008). 
38 Because the prohibition of aggregate assertion of claims is typically contained in a contract of adhesion, 
“waiver” – at least insofar as it implies voluntary relinquishment – is something of a euphemistic term.   

Court,39 in which the California Supreme Court held that waivers of the right to 

collective arbitration are unconscionable if included in adhesion contracts involving 

negative-value consumer fraud claims. The effect of the Discover Bank case would be to 

permit customers to arbitrate as a class.40 

The Court reversed.  It relied upon Section 2 of the FAA provides for 

enforcement of arbitration clauses, “save upon such grounds as exist at law or in equity 

for the revocation of any contract.”41  This “savings clause” allows state law to invalidate 

arbitration agreements only on grounds applicable to contracts generally (such as fraud or 

unconscionability), and not on grounds that apply only to arbitration clauses. Thus, state-

law rules that “stand as an obstacle to the accomplishment of the FAA’s objectives”42 are 

preempted. 

According to the Court, the California decision in Discover Bank creates such a 

rule. One purpose of the FAA is to ensure enforcement of arbitration clauses according to 

their terms. Another is to foster efficient, speedy dispute resolution. The California law 

obstructed the latter objective because it would (1) replace bilateral arbitration with an 

expensive, procedurally complicated method “more likely to generate procedural morass 

than final judgment,”43 (2) place the arbitrator in the unaccustomed position of having to 

protect absentees’ interests, and (3) expose the defendant to enormous potential liability 

based upon the outcome of a single case; this risk is exacerbated by the limited appellate 

                                                
39 36 Cal.4th 148 (2005). 
40 Interestingly, as noted, the representatives sought to bring class litigation, not arbitration.  131 S.Ct. at 
1744. 
41 9 U.S.C. § 2. 
42 131 S.Ct. at 1748.  
43 131 S.Ct. at 1751. 
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review available in arbitration cases.  Thus, after Concepcion, state determinations about 

the appropriate mechanism for enforcing state-created rights can be swept aside by the 

preemptive power of the FAA.44   

As a result, the customers in Concepcion were required to arbitrate their claims 

individually, and not in the aggregate.  The Court thought it likely that they would 

vindicate their claims through individual arbitration because the arbitration provision was 

consumer-friendly:  it required the hearing to be in the customer’s home county, AT&T 

paid all costs, and if the arbitration award was higher than AT&T’s offer, the customer 

would recover $7,500 and double attorney’s fees.  

But what would happen if the arbitration were not so consumer-friendly? The 

Court said that a state “cannot require a procedure that is inconsistent with the FAA, even 

if it is desirable for unrelated reasons.”45  This phrase suggests that waivers of class 

arbitration will be upheld even if it is clear that no one in the putative class will bring an 

individual claim.  This implication is consistent with Court’s relentless theme that 

arbitration agreements are to be enforced by their terms.46  

 After Concepcion, lower courts generally held that the FAA’s preemptive power 

is not readily tempered by the need to facilitate civil enforcement of the law.47  Bucking 

                                                
44 See, e.g., Pendergast v. Sprint Nextel Corp., 691 F.3d 1224 (11th Cir. 2012)(court did not have to reach 
issue of whether Florida law invalidated class action waiver; to the extent it would, it is preempted by 
FAA); Coneff v. AT&T Corp., 673 F.3d 1155 (9th Cir, 2012)(Washington law); Kilgore v. Keybank 
National Ass’n, . 673 F.3d 947 (9th Cir. 2012)(California law requiring court litigation, and not arbitration, 
for “private attorney general” claims preempted by FAA). 
45 131 S.Ct. at 1753. 
46 See, e.g., CompuCredit Corp. v. Greenwood, 132 S.Ct. 665, 669-673 (2012)(because Credit Repair 
Organizations Act was silent regarding arbitration, agreement to arbitrate claims is enforceable); Stolt-
Nielsen S.A. v. Animal Feeds International Corp., 130 S.Ct. 1758 (2010)(when contract was silent 
regarding permissibility of class arbitration, arbitrator may not infer consent to aggregation).  
47 See, e.g., Ferguson v. Corinthian Colls., Inc., 733 F.3d 928 (9th Cir. 2013); Litman v. Cellco P’ship, 655 
F.3d 225 (3d Cir. 2011); Cruz v. Cingular Wireless, LLC, 648 F.3d 1205 (11th Cir. 2011).  See M. Gilles, 
After Class:  Aggregate Litigation in the Wake of ATT v. Concepcion, 2012, 79 U. CHI. L. REV. 623. 
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review available in arbitration cases.  Thus, after Concepcion, state determinations about 

the appropriate mechanism for enforcing state-created rights can be swept aside by the 

preemptive power of the FAA.44   

As a result, the customers in Concepcion were required to arbitrate their claims 

individually, and not in the aggregate.  The Court thought it likely that they would 

vindicate their claims through individual arbitration because the arbitration provision was 

consumer-friendly:  it required the hearing to be in the customer’s home county, AT&T 

paid all costs, and if the arbitration award was higher than AT&T’s offer, the customer 

would recover $7,500 and double attorney’s fees.  

But what would happen if the arbitration were not so consumer-friendly? The 

Court said that a state “cannot require a procedure that is inconsistent with the FAA, even 

if it is desirable for unrelated reasons.”45  This phrase suggests that waivers of class 

arbitration will be upheld even if it is clear that no one in the putative class will bring an 

individual claim.  This implication is consistent with Court’s relentless theme that 

arbitration agreements are to be enforced by their terms.46  

 After Concepcion, lower courts generally held that the FAA’s preemptive power 

is not readily tempered by the need to facilitate civil enforcement of the law.47  Bucking 

                                                
44 See, e.g., Pendergast v. Sprint Nextel Corp., 691 F.3d 1224 (11th Cir. 2012)(court did not have to reach 
issue of whether Florida law invalidated class action waiver; to the extent it would, it is preempted by 
FAA); Coneff v. AT&T Corp., 673 F.3d 1155 (9th Cir, 2012)(Washington law); Kilgore v. Keybank 
National Ass’n, . 673 F.3d 947 (9th Cir. 2012)(California law requiring court litigation, and not arbitration, 
for “private attorney general” claims preempted by FAA). 
45 131 S.Ct. at 1753. 
46 See, e.g., CompuCredit Corp. v. Greenwood, 132 S.Ct. 665, 669-673 (2012)(because Credit Repair 
Organizations Act was silent regarding arbitration, agreement to arbitrate claims is enforceable); Stolt-
Nielsen S.A. v. Animal Feeds International Corp., 130 S.Ct. 1758 (2010)(when contract was silent 
regarding permissibility of class arbitration, arbitrator may not infer consent to aggregation).  
47 See, e.g., Ferguson v. Corinthian Colls., Inc., 733 F.3d 928 (9th Cir. 2013); Litman v. Cellco P’ship, 655 
F.3d 225 (3d Cir. 2011); Cruz v. Cingular Wireless, LLC, 648 F.3d 1205 (11th Cir. 2011).  See M. Gilles, 
After Class:  Aggregate Litigation in the Wake of ATT v. Concepcion, 2012, 79 U. CHI. L. REV. 623. 

this trend, however, the Second Circuit went the other way in Italian Colors.48 There, a 

class of restaurant owners sued American Express, alleging that the credit card company 

violated federal antitrust laws by using monopoly power to force them to accept credit 

cards at high interest rates. 49  The agreements required arbitration and forbade 

aggregation. Each claimant alleged damage in the tens of thousands of dollars.  While 

these are not de minimus, they were negative-value claims because the cost of retaining 

expert witnesses on the complex economic issues would be prohibitive. Only if the 

merchants could litigate en masse would it be feasible to retain experts and prove the 

case. 

The Second Circuit struck the class action waiver. It distinguished Concepcion 

because that case featured a consumer-friendly arbitration provision.  Noting the absence 

of such terms in the American Express agreement, the Second Circuit concluded that 

individual pursuit of claims was economically infeasible.  Thus, it held, the class waiver 

would be ignored – to allow “effective vindication” of the antitrust laws.  In other words, 

unless the merchants could aggregate their claims, de facto the claims would not be 

asserted. 

 The Court reversed in Italian Colors (2014).  The five-justice majority was 

willing to accept that individual arbitration of the antitrust claims would be infeasible 

economically. Still, Concepcion governed.  After noting that parties may waive their 

rights to assert aggregate claims, the Court turned to the “effective vindication” argument 
                                                
48 Italian Colors Restaurant v. American Express Travel Related Servs. Co., 667 F.3d 204 (2d Cir. 2012), 
rev’d sub nom American Express Co. v. Italian Colors Restaurant, 133 S.Ct. 2304 (2013).  The Supreme 
Court had earlier remanded the case to the Second Circuit for reconsideration in light of Stolt-Nielsen, 
supra note 46.  While the case was pending at the Second Circuit on remand, the Court decided 
Concepcion. 
49 The class asserted argued that the American Express agreement constituted an illegal tying arrangement 
in violation of Section 1 of the Sherman Act.  133 S.Ct. at 2308. 
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embraced by the Second Circuit.  The Court recognized that public policy can invalidate 

agreements that operate “as a prospective waiver of a party’s right to pursue statutory 

remedies.”50  But nothing in the American Express agreement impeded the plaintiffs’ 

ability to pursue statutory remedies. The Court noted that the substantive damages claim 

asserted under the Sherman Act was created 48 years before promulgation of the original 

Rule 23 made it possible to pursue such claims through class litigation.  The fact that it is 

not worth the expense of proving the claim “does not constitute the elimination of the 

right to pursue that remedy.”51  In short, “the antitrust laws do not guarantee an 

affordable procedural path to the vindication of every claim.”52  In other words, a 

prohibitively expensive path to the vindication of one’s rights is not the equivalent to the 

elimination of those rights. 

 The animating force in the Court’s interpretation of the FAA is the primacy of 

contract.  The goal of enforcing the contract as written is not tempered by the needs of 

access to justice or private enforcement of the law.  Neither is it moderated in the interest 

of federalism, to respect states’ determinations of how state-created rights ought to be 

enforced.  Plaintiffs in Concepcion and Italian Colors entered a contract requiring them 

(1) to arbitrate instead of litigate and (2) to arbitrate alone.  Unless Congress provides that 

aggregate litigation is necessary for vindication of particular claims, the parties will be 

bound by their contract. 

 Of course, parties remain free to contract to arbitrate en masse.  Presumably, in 

the era of Concepcion and Italian Colors, however, such agreements will be rare.  A few 
                                                
50 133 S.Ct. at 2310, quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 637 
n.19 (1985). 
51 133 S.Ct. at 2311. 
52 133 S.Ct. at 2309. 
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embraced by the Second Circuit.  The Court recognized that public policy can invalidate 

agreements that operate “as a prospective waiver of a party’s right to pursue statutory 

remedies.”50  But nothing in the American Express agreement impeded the plaintiffs’ 

ability to pursue statutory remedies. The Court noted that the substantive damages claim 

asserted under the Sherman Act was created 48 years before promulgation of the original 

Rule 23 made it possible to pursue such claims through class litigation.  The fact that it is 

not worth the expense of proving the claim “does not constitute the elimination of the 

right to pursue that remedy.”51  In short, “the antitrust laws do not guarantee an 

affordable procedural path to the vindication of every claim.”52  In other words, a 

prohibitively expensive path to the vindication of one’s rights is not the equivalent to the 

elimination of those rights. 

 The animating force in the Court’s interpretation of the FAA is the primacy of 

contract.  The goal of enforcing the contract as written is not tempered by the needs of 

access to justice or private enforcement of the law.  Neither is it moderated in the interest 

of federalism, to respect states’ determinations of how state-created rights ought to be 

enforced.  Plaintiffs in Concepcion and Italian Colors entered a contract requiring them 

(1) to arbitrate instead of litigate and (2) to arbitrate alone.  Unless Congress provides that 

aggregate litigation is necessary for vindication of particular claims, the parties will be 

bound by their contract. 

 Of course, parties remain free to contract to arbitrate en masse.  Presumably, in 

the era of Concepcion and Italian Colors, however, such agreements will be rare.  A few 
                                                
50 133 S.Ct. at 2310, quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 637 
n.19 (1985). 
51 133 S.Ct. at 2311. 
52 133 S.Ct. at 2309. 

agreements may not address the issue of group vindication expressly.  In those cases, 

Oxford Health (2014) gives some solace to plaintiffs.  There, the arbitrator interpreted the 

arbitration clause to manifest an agreement to class treatment.53  Applying the FAA’s 

limited provision for judicial review of arbitration decisions, the Court upheld the order.54  

Oxford Health is consistent with the pro-contract policy of the Court’s other decisions.55 

Though Oxford Health opens the door for class arbitration proceedings, it’s not much of 

an opening.  Businesses can simply insert class waivers into their arbitration provisions.   

 The state of affairs under Concepcion and Italian Colors is not encouraging for 

private enforcement of law through the class mechanism.  Interestingly, though, this 

problem is not the result of class action jurisprudence.  It is a result of the Court’s FAA 

jurisprudence, which uncritically has applied that Act to contracts and claims not 

envisioned when it was passed.  There is, however, no indication that the Court is willing 

to retreat from its position.  Efforts for legislative change have failed.  

5. Conclusion  

 For the most part, however, these are difficult times for federal class practice.  

Under Wal-Mart, commonality under Rule 23(a)(2) is getting increased scrutiny, with the 

focus on common answers instead of common questions.  In Wal-Mart, the Court 

expanded the scope of litigation at the certification stage.  The issue is to be determined 

based upon evidence, and not merely pleadings.  The representative must offer 
                                                
53 The parties agreed to submit any “civil action” to arbitration.  Because class actions are civil actions, the 
arbitrator concluded, the parties intended to permit class proceedings. 
54 The arbitrator did not “exceed [his] powers” under 9 U.S.C. § 10(a)(4), so a court is powerless to vacate 
the order.  As the Court explained in Oxford Health, the question under that provision is “whether the 
arbitrator (even arguably) interpreted the parties’ contract, not whether he got its meaning right or wrong.”  
133 S.Ct. at 2068.  
55 The case is to be distinguished from Stolt-Nielsen, S.A. v. Animal-Feeds Int’l Corp., 559 U.S. 662, 684 
(2010).  There, the arbitrator exceeded his powers by ordering class arbitration in light of the parties’ 
stipulation that they did not agreement on the issue of class proceedings.    
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“convincing proof” that the class requirements are satisfied. This will focus, inter alia, on 

whether merits issues (such as injury and damages) can be proved at trial en masse. 

Whether they can be shown en masse will usually entail a battle of experts, and Wal-Mart 

strongly suggests that expert evidence considered at certification must pass muster under 

Daubert.  Under Comcast, the plaintiffs must be careful that their expert model is in 

synch with their theory of damages.  All of this increases the cost of certification 

litigation and puts greater stress on plaintiff’s lawyers, who are working on contingent fee 

and must advance their time and pay for the experts. 

 The far greater threat to class practice, however, comes not from interpretations of 

Rule 23, but from the FAA. Concepcion and Italian Colors emphatically restate that 

arbitration is a matter of contract, and that the parties are to be taken at their word.  It is 

one thing to say this when commercial ventures of comparable strength have entered such 

agreements.  It is another, however, to do so in contracts of adhesion between businesses 

and their consumers, investors, or employees.  But even if the arbitration provisions in 

contracts of adhesion should routinely be enforced, waivers of aggregate vindication are a 

separate step.  The Court reflexively has applied the goal of enforcing contracts not only 

to the arbitration clauses but to the waivers as well.  Combining the two clauses, in too 

many cases, will leave claimants without access to justice, leave states unable to declare 

the means by which their laws will be enforced, and leave rights unenforced.   
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Introduction 

 
 From 2010 through 2014, the Supreme Court issued thirteen class action 
decisions.1  This unprecedented flurry started with Shady Grove Orthopedic Associates, 
P.A. v. Allstate Insurance Co.2  In 2011, the Court decided four more.3  It took a breather 
in 2012, but returned with five decisions in 2013.4 In 2014, it added three.5  Though the 
Court granted certiorari in one case for the 2015 Term, it has since dismissed the writ as 

                                                
∗ Robert Howell Hall Professor of Law, Emory University.  I am grateful to Tom Arthur for comments on 
an earlier draft and to Lacey Elmore, Emory Law Class of 2016, for outstanding editorial and research 
assistance. 
1 I say “decisions” as opposed to “cases” to denote opinions in which the Court addressed some aspect of 
class practice.  In some cases, the Court addressed a substantive issue that just happened to arise in a class 
suit.  For example, in Northwest Inc. v. Ginsberg, 134 S.Ct. 1422 (2014), the Court held that the Airline 
Deregulation Act preempted state-law claims being asserted by a putative class.  Moreover, although the 
Court granted certiorari in three cases to resolve an issue involving the Securities Litigation Uniform 
Standards Act, the three were consolidated and resulted in one opinion.  Chadbourne & Parke, LLP v. 
Troice, 134 S.Ct. 1058 (2014).  Finally, though Mississippi ex rel. Hood, 134 S.Ct. 736 (2014), was brought 
not as a class action but as a “mass action,” it is included in this study because it raised an issue under the 
Class Action Fairness Act.    
2 130 S.Ct. 1431 (2010). 
3 Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541 (2011); Smith v. Bayer Corp. 131 S.Ct. 2368 (2011); 
Erica P. John Fund v. Halliburton Co. (“Halliburton I”), 131 S.Ct. 2179 (2011); and AT&T Mobility v. 
Concepcion, 131 S.Ct. 1740 (2011). 
4 American Express Co. v. Italian Colors Restaurant, 133 S.Ct. 2304 (2013); Oxford Health Plans LLC v. 
Sutter, 133 S.Ct. 2064 (2013); Comcast Corp. v. Behrend, 133 S.Ct. 1426 (2013); Standard Fire Insurance 
Co. v. Knowles, 133 S.Ct. 1345 (2013); and Amgen v. Connecticut Retirement Plans, 133 S.Ct. 1184 
(2013). 
5 Halliburton Co. v. Erica P. John Fund (“Halliburton II”), 134 S.Ct. 2398 (2014); Chadbourne & Parke, 
LLP v. Troice, 134 S.Ct. 1058 (2014); and Mississippi ex rel. Hood v. AU Optronics Corp., 134 S.Ct. 736 
(2014).  
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 2 

improvidently granted.6  With the flow at least temporarily abated, it seems an opportune 
time to take stock of what these decisions might mean for federal class action practice. 
 

This group of decisions includes some very good news for plaintiffs.  Indeed, 
federal class practice survived two existential threats.  First, in Shady Grove, by holding 
that Federal Rule 23 was on-point and valid under the Rules Enabling Act, the Court 
saved federal class actions from ready evisceration by state law.7  Second, in Halliburton 
II, the Court spared federal securities class action practice by retaining the fraud-on-the 
market presumption of reliance in Rule 10b-5 cases.8  Contrary decisions in either case 
would have altered the legal landscape in stunning ways. 

 
And plaintiffs got other good news.  In two decisions, the Court further facilitated 

securities fraud classes by holding that neither loss causation nor materiality must be 
demonstrated at the certification stage.9  In two others, it held that putative class members 
of uncertified classes cannot be bound by the representative’s stipulations about damages 
and, more importantly, remain free to re-litigate the question of class certification.10  In 
still two more cases, the Court interpreted federal jurisdictional grants narrowly, thereby 
allowing plaintiffs to litigate in their preferred state forum.11   

 
Despite all this, the ledger is fuller on the defendants’ side.12  In four principal 

ways, recent case law does not augur well for plaintiffs.  First, in Wal-Mart, the Court 
restricted the recovery of money in Rule 23(b)(2) classes.13  Second, in the same case, it 
increased the showing required for satisfaction of the commonality requirement under 
Rule 23(a)(2).14   

 
Third, there is a clear trend toward “front-loading” class litigation – that is, the 

need to do more and prove more in the early stages of the case.  The Court has made clear 
that certification does not raise a question of pleading, but must be based upon 
“conclusive proof.”  The fact that the evidence overlaps with the substantive merits of the 
dispute is irrelevant.  Further, it is likely that expert testimony bearing on certification 
must be from witnesses qualified under the Federal Rules of Evidence and after a full 
Daubert hearing.15  Moreover, in damages cases, the representative must prove that 
damages can be demonstrated on a class-wide basis.16  Front-loading increases the 

                                                
6 Police & Fire Ret. Sys. of the City of Detroit v. IndyMac MBS, 721 F.3d 95 (2d Cir. 2013), cert. granted 
sub nom. Pub. Emps.’ Ret. Sys. of Mississippi v. IndyMac MBS, Inc., 134 S.Ct. 1515 (2014), cert. 
dismissed 135 S.Ct. 42 (2014). 
7 See infra text accompanying notes ___-___. 
8 See infra text accompanying notes ___-___. 
9 See infra text accompanying notes ___-___. 
10 See infra text accompanying notes ___-___. 
11 See infra text accompanying notes ___-___. 
12 Writing after the 2010 and 2011 decisions, Dean Kane concluded that the five cases decided at that point 
did not evince any discernible jurisprudential theme.   Mary Kay Kane, The Supreme Court’s Recent Class 
Action Jurisprudence:  Gazing Into a Crystal Ball, 16 LEWIS & CLARK L. REV. 1015, 1028 (2012). 
13 See infra text accompanying notes ___-___. 
14 See infra text accompanying notes ___-___. 
15 Daubert v. Merrell Dow Pharms., 509 U.S. 579 (1993).   
16 See infra text accompanying notes ___-___. 
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expense of gaining certification.  Though both sides are affected, the burden may fall 
harder on plaintiffs’ counsel, who likely will be working on a contingent fee.  The 
increased scope of litigation requires greater outlay by counsel to progress to the 
adjudication stage. 

 
Fourth, and most consequentially, the Court has countenanced the wholesale 

avoidance of dispute resolution by upholding contractual “waivers” of the right to seek 
group vindication of rights.  Such provisions are commonly found in conjunction with 
arbitration clauses.  Successful melding of arbitration clauses with class “waivers” means 
that many claims (particularly negative-value claims) will never be asserted.17  

 
The thirteen decisions in this study may be placed into five groups.  Only three of 

the cases directly involve the general interpretation and application of Rule 23, while the 
other ten fall into four particular substantive areas.  Reflecting these divisions, this article 
proceeds in five parts.  Part I discusses the three cases directly interpreting Rule 23.  Part 
II addresses the three decisions involving securities classes brought under Rule 10b-5.  
Part III discusses the three decisions involving the Federal Arbitration Act.  Part IV 
engages the two decisions addressing the non-party status of class members.  And Part V 
concerns those decisions interpreting specialized grants of federal jurisdiction.  

 
I. Interpreting Rule 23  

 
 A. Shady Grove:  Saving Rule 23 
 
 In Shady Grove, an insurance company failed to make timely payments of 
benefits.  Plaintiffs filed a federal class action, which invoked jurisdiction under CAFA.  
Class members asserted small statutory claims to recover interest on the overdue 
insurance benefits (the representative’s claim, for instance, was for $500).  The New 
York Civil Practice Law forbade assertion of such claims in a class; they had to be 
pursued individually.18  Everyone agreed that the case satisfied the requirements for 
certification under Rule 23.19  But can the federal courts permit a class action when state 
law would not?  

The Court said yes, but it was close.  Five justices concluded that Rule 23 was on-
point and clashed with state law, and, thus, that the matter was governed by Hanna v. 
Plumer.20  They went on to find the provision valid under the Rules Enabling Act 
(REA).21  The four dissenters concluded that Rule 23 did not “answer the question in 
dispute” and therefore rejected Hanna in favor of analysis under Erie Railroad v. 
                                                
17 See infra notes ___-___. 
18 N.Y. C.P.L.R. § 901(b). 
19 130 S.Ct. at 1437-42. 
20 380 U.S. 460 (1965). 
21 28 U.S.C. § 2072.  On this point, however, there was no majority.  Justice Scalia’s plurality opinion 
applied Sibbach v. Wilson, 312 U.S. 1 (1941), which requires only that a Rule be “really regulate[] 
procedure” to be valid under the Rules Enabling Act.  Because Rule 23 deals with aggregation of claims, it 
regulated procedure.  Justice Stevens prescribed a more searching test for validity under the REA.  130 
S.Ct. at 1448-55.  Ultimately, however, he concluded that Rule 23 passed muster under his test.  Thus, five 
justices upheld the Rule.  See generally RICHARD D. FREER, CIVIL PROCEDURE 549-54 (3d ed. 2012). 
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Tompkins.22  Shady Grove’s principal legacy, then, will be in vertical choice-of-law and 
not in class action practice.  Nonetheless, two aspects of the case are relevant for the 
present purpose.  

First, the majority concluded that the issue of whether Rule 23 “answer[ed] the 
question in dispute” was easy.23  Over a decade before, in his majority opinion in Semtek 
International Inc. v. Lockheed Martin Corp.,24 Justice Scalia opined that courts should 
interpret ambiguous federal directives narrowly to avoid different outcomes in federal 
and state court.  In Shady Grove he reiterated that position, but concluded that Rule 23 
was not ambiguous.  The provision was susceptible of only one reading, and applied to 
the facts of the case.  Justice Scalia wrote for himself and three others.  On this point, 
however, Justice Stevens joined, so five justices agreed that Rule 23 governed the matter 
in dispute.25   

 Second, it is important to give Shady Grove its due in preserving federal class 
practice.  Had the case been decided the other way, two things would now be true.  First, 
class practice could differ significantly from federal court to federal court (depending on 
state law).  Second, state legislatures could prohibit class litigation not only in their courts 
but in federal tribunals as well.  So, as Professor Mullenix reminds us, Shady Grove 
saved the federal class action from “a near-death experience.”26  And it is of at least 
passing note that in Shady Grove the “conservative wing” of the Court, in rebutting this 
existential threat, supported consumers (by allowing a class action that would not be 
permitted in state court) while the “liberal wing” supported big business’s assertion that it 
should be free from aggregate litigation in any court.  The “conservative” wing supported 
federal preemption of state law,27 while the “liberal” wing championed application of 
state law.  
                                                
22 304 U.S. 64 (1938).  The dissent was by Justice Ginsburg.  Her Erie analysis led her to conclude that 
state law should govern even in the face of Rule 23.  130 S.Ct. at 1455-60.  Justice Stevens, though 
sensitive to state interests in vertical choice of law, thought the dissenters contorted Rule 23 beyond 
recognition.  130 S.Ct. at 1456 (“Simply because a rule should be read in light of federalism concerns, it 
does not follow that courts may rewrite the rule.”). 
23 130 S.Ct. at 1434. 
24 531 U.S. 497 (2001). 
25 Reasonable people may disagree, but the conclusion seems correct.  Some Federal Rules either apply to 
the issue before the court or they don’t.  Rule 23 in this case and Rule 4 in Hanna are examples (the latter 
at least as to methods for serving process).  Other Rules are more problematic.  Rule 59, for instance, 
allows the grant of a new trial but does not give reasons for doing so.  With such a Rule, it is easier to 
imagine that the federal provision and state law might co-exist.  
26 Linda S. Mullenix, Federal Class Actions:  A New-Death Experience in a Shady Grove, 79 GEO. WASH. 
L. REV. 448 (2010). 
27 The scope of that preemption under Hanna is narrower than some plaintiffs have contended.  For 
example, in Mitchell-Tracey v. United General Title Ins. Co., 442 Fed. Appx. 2 (4th Cir. 2011), the class 
representative argued that satisfaction of Rule 23 meant that members did not have to exhaust 
administrative remedies, as required by the relevant state law.  The Fourth Circuit pointed out that Shady 
Grove involved an “explicit state-law prohibition” on aggregate litigation; it could discern no “basis on 
which to read it as excusing named class action plaintiffs from the threshold procedural requirements that 
they would face as individual litigants.  To similar effect is DWFII Corp. v. State Farm Mutual Automobile 
Ins. Co., 271 F.R.D. 676 (S.D. Fla. 2010), aff’d per curiam 469 Fed.Appx. 762 (11th Cir. 2011), in which 
the court held that Rule 23 did not render irrelevant Florida’s requirement that each claimant send a 
demand letter to defendant insurance companies.   
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 B. Wal-Mart and Comcast:  A Higher Hurdle and Procedural Front-Loading 

 
 In Wal-Mart, the lower courts approved a nationwide class of perhaps 1,500,000 
female employees of the retail giant.  Class members asserted Title VII sex 
discrimination claims regarding pay and lack of promotion.  Wal-Mart divides its 3,400 
stores into 41 regions.  Store managers make pay and promotion decisions locally, with 
limited central oversight.  Plaintiffs argued that this local discretion was exercised 
disproportionately in favor of men, and created a corporate culture of discrimination.  
The Ninth Circuit upheld class certification under Rule 23(b)(2) for injunctive and 
monetary relief (in the form of back pay).   
 

The Supreme Court reversed on two grounds.  Unanimously, the justices 
concluded that the monetary relief was improper in a Rule 23(b)(2) class.  Then, by a 
five-to-four margin, the Court held that the class failed to satisfy the commonality 
requirement of Rule 23(a)(2).  Along the way, the Court threw in some hints (and maybe 
some holdings) on several procedural points.  

 
The limitation of remedies in Rule 23(b)(2) classes seems plainly correct.  Again, 

the Court was unanimous on the point, and I cannot be alone in thinking that the Ninth 
Circuit invited reversal by overreaching in approving the nationwide certification.28  Rule 
23(b)(2), according to the Court, focuses on “indivisible relief.”29  There are important 
distinctions between mandatory classes under Rules 23(b)(1) and (b)(2), on the one hand, 
and opt-out classes under Rule 23(b)(3), on the other.  The former do not require 
showings of predominant common questions or superiority of class litigation because 
those characteristics are assumed.30  Classes satisfying Rule 23(b)(1) or (b)(2) are 
cohesive either because individual litigation would be impossible or because the relief 
sought automatically inures to the benefit of all.  In view of this inherent cohesiveness, 
due process does not require that class members be notified of their membership in the 
class or be given the right to opt out of the class.31  
                                                
28 See Suzanna Sherry, Hogs Get Slaughtered at the Supreme Court, 2011 SUP. CT. REV. 1 (impact of Wal-
Mart and Concepcion cases could have been avoided had plaintiffs’ counsel not overreached).  
29 This conclusion, all justices agreed, is supported by the terms of the Rule, which require that relief must 
be appropriate “respecting the class as a whole” and that the defendant “acted on grounds that apply 
generally to the class.”  FED. R. CIV. P. 23(b)(2).  The conclusion is also supported by history, because the 
provision was written to facilitate desegregation, where conduct could be remedied by a single class-wide 
order.  131 S.Ct. at 2557-58.   
30 131 S.Ct. at 2558. 
31 In the wake of Wal-Mart, the Federal Circuit addressed an interesting issue in Beer v. United States, 671 
F.3d 1299 (Fed. Cir. 2012).  There, an earlier case (Williams) was certified as a Rule 23(b)(2) class on 
behalf of Article III judges.  It argued that Congress’s failure to give cost-of-living adjustments to judges’ 
salaries violates the Compensation Clause because it results in a de facto reduction of judicial pay.  The 
class sought a declaration of compensation due.  Class members were not given notice or an opportunity to 
opt out.  The judges lost on the merits.  Beer is a separate class action asserting the same claim, and the 
question is whether class members were bound by the judgment in Williams.  The answer is no.  The 
Federal Circuit concluded that Williams, though brought under Rule 23(b)(2) was about the payment of 
money; it was essentially a claim for damages.  Under Wal-Mart, due process requires notice in such a 
case.  Because it was not given, the members were not bound.  The court declined to address whether due 
process also required a right to opt out.  Because the class members in Beer were not bound by Williams, 
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 B. Wal-Mart and Comcast:  A Higher Hurdle and Procedural Front-Loading 
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28 See Suzanna Sherry, Hogs Get Slaughtered at the Supreme Court, 2011 SUP. CT. REV. 1 (impact of Wal-
Mart and Concepcion cases could have been avoided had plaintiffs’ counsel not overreached).  
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 6 

 
In contrast, the Rule 23(b)(3) class bundles individual claims that are bound only 

by common questions.  These class members are yoked not by legal relationships but 
merely by facts – they happened, for instance, to be on the same airplane or to use the 
same defective product.  Because of the lack of relational cohesiveness, due process 
requires that classes predominantly asserting individual monetary claims provide the 
additional procedural protections of notice and an opportunity to opt out.32   

 
The back pay claims in Wal-Mart, unlike those in some Rule 23(b)(2) cases, did 

not flow naturally from the injunctive relief that was being sought.  Indeed, injunctive 
relief would be meaningless for about half the class members because they no longer 
worked for Wal-Mart.  Moreover, because of different circumstances around the country, 
back pay would not be readily calculable; the claims were not liquidated and there was no 
ready formula for determining figures for the group.  Thus, back pay determinations 
would require a myriad of individual determinations, which, the Court concluded, would 
predominate over any common questions.   

 
Here, the Court threw in one of its hints without an express holding:  when 

individual determinations predominate, there is “the serious possibility” that due process 
requires that class members be given notice and the opportunity to opt out of the class.33  
This “serious possibility” counseled the Court to interpret Rule 23(b)(2) narrowly and to 
reject certification. 

 
Wal-Mart reins in practice under Rule 23(b)(2) to a degree.  Through the years, 

some lower courts had allowed recovery of monetary relief in 23(b)(2) classes.  They did 
so on three theories, two of which are rejected by Wal-Mart.  First, some courts justified 
recovery of money that could be characterized as “equitable” relief, such as restitution.34  
But Rule 23(b)(2) speaks only of “injunctive” and “declaratory” relief, and not of general 
“equitable” remedies.  Second, some courts held that money could be recovered as long 
as the demand for equitable relief “predominates.”35  But Rule 23(b)(2) does not use that 
term; predominance is a factor only in Rule 23(b)(3) classes.36  

  
Only the third theory survives Wal-Mart.  This permits recovery of money in a 

Rule 23(b)(2) class when the sum will “flow directly from liability to the class as a whole 
on the claims forming the basis of the injunctive or declaratory relief.”37  The archetypal 
example, which the Court cited in Wal-Mart, is Allison v. Citgo Petroleum Corp.38 There, 
the injunction ordered the promotion of class members from one pay grade to another.  
Back pay flowed automatically from the fact that the class members were 

                                                                                                                                            
the court was free to decide the merits.  The court, sitting en banc, concluded that Congress had violated 
the Compensation Clause.  Beer v. United States, 696 F.3d 1194 (Fed. Cir. 2012).  
32 131 S.Ct. at 2559. 
33 131 S.Ct. at 2559. 
34 See, e.g., Robinson v. Lorillard Corp., 444 F.2d 791, 801-02 (4th Cir. 1971). 
35 See, e.g., In re Monumental Life Ins. Co., 365 F.3d 408, 415 (5th Cir. 2004). 
36 131 S.Ct. at 2559. 
37 131 S.Ct. at 2560. 
38 151 F.3d 402 (5th Cir. 1998). 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



288

 7 

underemployed, which was remedied by the injunction for all class members in the same 
way – they were all bumped up a level.  In this circumstance, the dollar figure for back 
pay is essentially liquidated:  it consists of the difference between the pay grades 
multiplied by the time each was underemployed. After Wal-Mart, this theory remains 
viable, and lower courts seem to be hewing the line.39 

 
In Wal-Mart, the Ninth Circuit had tried to get around the need for individual 

hearings on back pay by prescribing a trial by formula:  a subset of cases would be tried, 
and other class members’ back pay would be extrapolated from those results.  The Court 
rejected this plan because it would deny Wal-Mart its right under Title VII to present 
defenses to individual claims.  This, in turn, would raise the specter of abridging Wal-
Mart’s substantive rights in violation of the Rules Enabling Act.40  

                                                
39 An easy case is Cobell v. Salazar, 679 F.3d 909 (D.C. Cir. 2012), in which the court upheld a monetary 
recovery by class members in a Rule 23(b)(2) suit for accounting.  The case involves claims by individual 
Native Americans for the Department of the Interior’s breach of duty to account for funds held in trust.  
Part of a settlement involved a $1,000 cash distribution per person.  Under the unique facts (including 
congressional approval of the agreement), “the information produced from an historical accounting is not 
likely to be worth significantly more to some class members than to others, and thus the $1,000 settlement 
payment is properly viewed as non-individualized and does not run afoul of Wal-Mart.”  

McReynolds v. Merrill Lynch, Pierce, Fenner, 672 F.3d 482 (7th Cir. 2012), involved a class of 
black securities brokers who alleged that their employer engaged in racial discrimination in selection of 
teams and distribution of accounts.  The district court denied certification and the Seventh Circuit, on Rule 
23(f) appeal, reversed.  Although local managers for the brokerage firm had considerable discretion in 
setting up teams of brokers and distributing accounts, the case differed from Wal-Mart because they acted 
under two company-wide policies; these policies could account for disparate impact among employees.  
Thus, the court instructed the lower court to certify a Rule 23(b)(2) class for determining common issues.  
Interestingly, however, the court did not permit recovery of money in the Rule 23(b)(2) class.  Rather, if the 
class were to be successful, pecuniary relief – back pay and possibly compensatory or punitive damages – 
could be sought in “hundreds of separate suits.”   
40 Usually, the concern under the REA is whether application of a Federal Rule will modify a substantive 
right under state law.  In Wal-Mart, the concern was that trial by formula, as envisioned by the Ninth 
Circuit, would rob the defendant of a federal substantive right – the right under Title VII to present 
defenses to individual claims. 

Justice Scalia voiced the general concern of the effect of class actions on substantive rights in 
Philip Morris USA Inc. v. Scott, 131 S.Ct. 1 (2010).  There, he wrote as Circuit Justice of the Fifth Circuit 
and stayed a Louisiana intermediate appellate court ruling.  The case, a class action brought on behalf of all 
smokers in Louisiana, was based upon common law fraud, and alleged that the defendant tobacco 
companies had “distorted the entire body of public knowledge” about the addictive effect of nicotine.  The 
state appellate court upheld a judgment on that theory of about $250,000,000, to be used to fund a 10-year 
smoking cessation program in Louisiana.   
 Justice Scalia focused on one asserted error.  The state court recognized that an individual plaintiff 
attempting to recover damages would be required (as part of the fraud claim) to show reliance on a 
knowing misstatement by the defendant.  In this class action (seeking payment into a fund that will benefit 
the class), however, the plaintiffs need make no such showing.  This was because the trial court had found 
that the entire class relied upon the defendants’ distortion of “the entire body of public knowledge.”  
Moreover, defendants were not permitted to argue that particular plaintiffs did not rely on the alleged 
misrepresentations.  As a result, individuals who could not recover if they sued alone will be permitted to 
recover because the litigation is structured as a class suit. 

Justice Scalia concluded:  “The extent to which class treatment may constitutionally reduce the 
normal requirements of due process is an important question.”  Particularly because intrastate classes such 
as this cannot be removed to federal court under CAFA, he was concerned that “the constraints of the Due 
Process Clause will be the only federal protection.”  The Court ultimately denied certiorari in the case. 
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 8 

 
 Though important, the holding on Rule 23(b)(2) pales beside the five-to-four 
portion of the case addressing the commonality requirement of Rule 23(a)(2).  Because 
commonality is a prerequisite for all class actions, a higher hurdle on this score affects 
practice under all three types of classes under Rule 23(b).  (Indeed, the holding on 
commonality doomed any effort to seek certification as a Rule 23(b)(3) class in Wal-
Mart.) 
 

On its face, the holding – that the class claims failed to present any common 
question – is surprising.  Commonality had never been much of a factor.  It was all but 
impossible to find cases in which courts denied certification because of a failure to satisfy 
Rule 23(a)(2).41  With Wal-Mart, commonality becomes a serious hurdle to certification.  
The majority confirmed that Rule 23(a)(2) requires that only a single question be 
common to the class members’ claims.  According to the Ninth Circuit, the common 
question was whether the members were subject to a single set of policies (as opposed to 
independent discriminatory acts) that favored men over women.  The Supreme Court 
shifted the focus of the inquiry.  The key is not whether one can posit common questions, 
but whether the class litigation will generate common answers that will drive resolution 
of the case.42   
 

In other words, the class members must suffer the same injury and not simply 
violation of the same law.  Their claims “must depend upon a common contention,” such 
as bias on the part of the same supervisor.43  That common contention “must be of such a 
nature that it is capable of classwide resolution – which means that determination of its 
truth or falsity will resolve an issue that is central to the validity of each one of the claims 
in one stroke.”44  In Wal-Mart, the majority concluded that there was no such “glue”45 – 
the litigation of no single issue would generate an answer for the entire class.  Any 
discrimination was the result of thousands of individual judgment calls, which presented 
no commonality under Rule 23(a)(2). 
 
 The Ninth Circuit had concluded that there was proof of a policy of company-
wide discrimination.  It relied on the expert opinion of a sociologist.  The lower courts in 
Wal-Mart concluded that expert testimony could be considered at certification without 
proof of admissibility under Federal Rule of Evidence 702 and thus without a showing of 
reliability under Daubert v. Merrell Dow Pharmaceuticals, Inc.46 In another of its hints, 

                                                
41 To the extent commonality got much of an airing in the case law, it was in Rule 23(b)(3), which requires 
that common questions predominate over individual questions. In retrospect, however, perhaps we should 
not be surprised at the holding:  the Court itself added the Rule 23(a)(2) issue to the case when it granted 
certiorari.  Obviously, then, at least four justices wanted the issue on the table. 
42 131 S.Ct. at 2551–52. 
43 131 S.Ct. at 2551. 
44 131 S.Ct. at 2551. 
45 131 S.Ct. at 2552–57. 
46 509 U.S. 579 (1993).   
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the Wal-Mart Court “doubt[ed] that this is so.”47  It thus suggested, but did not hold, that 
a full Daubert analysis was proper at the certification stage.48   
 

At any rate, the Court concluded, the sociologist’s opinions were worthless.  
Though the expert opined that Wal-Mart decision-makers were susceptible to reliance on 
gender stereotypes, he was unable to say how frequently such stereotypes actually 
affected employment decisions.  Thus, the Court concluded, “we can safely disregard 
what he has to say.”49  Without proof of a policy of discrimination, there was no 
commonality under Rule 23(a)(2). 
 

Plaintiffs were no more successful in relying on statistics and anecdotal evidence 
to show that individual decisions were made in a common way.  The statistics may have 
showed differentials between genders, but did nothing to identify a “specific employment 
practice” that caused it.50  And the anecdotal evidence was too skimpy, constituting only 
one story per 12,500 class members and touching upon only 235 stores.  There was no 
commonality under Rule 23(a)(2) because there was “no convincing proof of a 
companywide discriminatory pay and promotion policy.”51  Plaintiffs thus failed in three 
ways – by sociological analysis, statistics, and anecdotal evidence – to show an 
employment practice that would tie together 1,500,000 claims.  
 
 Wal-Mart makes Rule 23(a)(2) a higher hurdle than it had been.  Lower courts are 
getting the message.  For example, in M.D. ex rel. Stukenberg v. Perry,52 the court 
explained that Wal-Mart “heightened the standards for establishing commonality under 
Rule 23(a)(2).”  Though finding a single issue that would affect a significant number of 
class members would have sufficed to show commonality before Wal-Mart, now that is 
insufficient.  Resolution of some issue must be central to the validity of each claim.53 
Wal-Mart may be responsible for more motions to certify “hybrid” classes, which seek 
injunctive or declaratory relief under Rule 23(b)(2) and money under Rule 23(b)(3).54  

 
Beyond the holdings on Rule 23(a)(2) and Rule 23(b)(2), the majority opinion in 

Wal-Mart opinion is remarkable for other points it simply throws into the discussion.  We 
have already seen two:  the suggestion (if not holding) that expert witnesses giving 
evidence regarding certification be vetted under Daubert55 and the “serious possibility” 

                                                
47 131 S.Ct. at 2554. 
48 Typical of the response to Wal-Mart on this issue is:  “[i]f a district court has doubts about whether an 
experts’ opinions may be critical for a class certification decision, the court should make an explicit 
Daubert ruling.”  Messner v. Northshore University Healthsystem, 669 F.3d 802 (7th Cir. 2012).   
49 131 S.Ct. at 2554. 
50 131 S.Ct. at 2555–56. 
51 131 S.Ct. at 2556. 
52 675 F.3d 832, 839 (5th Cir. 2012). 
53 675 F.3d at 840.  In In re Whirlpool Corporation Front-Loading Washer Products, 678 F.3d 409, 418 
(6th Cir 2012), the court characterized the new commonality requirement:  “The . . . inquiry focuses not on 
whether common questions can be raised, but on whether a class action will generate common answers that 
are likely to drive resolution of the lawsuit.”   
54 See, e.g., Gooch v. Life Investors Insurance Company, 672 F.3d 402 (6th Cir. 2012)(discussing need for 
hybrid class action after Wal-Mart). 
55 See text accompanying note 48 supra. 
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47 131 S.Ct. at 2554. 
48 Typical of the response to Wal-Mart on this issue is:  “[i]f a district court has doubts about whether an 
experts’ opinions may be critical for a class certification decision, the court should make an explicit 
Daubert ruling.”  Messner v. Northshore University Healthsystem, 669 F.3d 802 (7th Cir. 2012).   
49 131 S.Ct. at 2554. 
50 131 S.Ct. at 2555–56. 
51 131 S.Ct. at 2556. 
52 675 F.3d 832, 839 (5th Cir. 2012). 
53 675 F.3d at 840.  In In re Whirlpool Corporation Front-Loading Washer Products, 678 F.3d 409, 418 
(6th Cir 2012), the court characterized the new commonality requirement:  “The . . . inquiry focuses not on 
whether common questions can be raised, but on whether a class action will generate common answers that 
are likely to drive resolution of the lawsuit.”   
54 See, e.g., Gooch v. Life Investors Insurance Company, 672 F.3d 402 (6th Cir. 2012)(discussing need for 
hybrid class action after Wal-Mart). 
55 See text accompanying note 48 supra. 
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that due process require notices and opt-out for class members seeking individualized 
monetary recovery.56  There are others, and they increase litigation at the class 
certification stage.  

 
For starters, “Rule 23 does not set forth a mere pleading standard.”57  Instead, 

plaintiff must “be prepared to prove that . . . in fact” the requirements are met.58  Quoting 
General Telephone Co. of Southwest v. Falcon,59 the Court noted that there must be 
“rigorous analysis,” “significant proof,” and “actual, not presumed, conformance with 
Rule 23.”60  Plainly, then, certification is not to be decided on the pleadings; the parties 
must present and the court must consider evidence.   
 

In assessing this proof, one nagging question has been what the Court meant in 
Eisen v. Carlisle & Jacquelin,61 when it implied that a court dealing with class 
certification should not decide facts that overlap with the underlying merits.  In Falcon, 
the Court seemed to retrench, saying that consideration of the merits may be unavoidable 
when ruling on certification.  Wal-Mart now makes this clear, calling the implication to 
the contrary in Eisen “purest dictum.”62  In Eisen, the issue was shifting the cost of notice 
in a Rule 23(b)(3) class from the representative to the defendant.  The district court in 
that case allocated the cost based upon its assessment of likelihood that the plaintiff 
would prevail on the merits.  It was in that context (and not class certification) that the 
Court decried consideration of the merits.  There is no need for such timidity in ruling on 
class certification, and Wal-Mart fosters front-loading by envisioning that courts may 
consider and even rule upon factual issues that implicate the merits.63   

 
In Comcast, the Court revisited the topic of evidentiary proof at certification.  

This was an antitrust case in which the plaintiffs asserted that Comcast unlawfully 
“clustered” cable television providers in the Philadelphia area, thereby excluding entities 
that could provide competitive alternatives for cable service.  The big questions at 
certification were whether antitrust injury and damages could be demonstrated on a class-
wide basis.64  The plaintiffs asserted four theories of antitrust impact.  The district court 
rejected three of these and permitted the case to proceed only on an “overbuilder” theory 
of impact.  The expert testimony on damages, however, was aimed at showing damages 

                                                
56 See text accompanying note 33 supra. 
57 131 S.Ct. at 2551. 
58 131 S.Ct. at 2551 (emphasis added). 
59 457 U.S. 147, 156 (1982). 
60 457 U.S. at 2551, 2553, 2551. 
61 417 U.S. 156, 177 (1974). 
62 131 S.Ct. at 2552 n.6. 
63 Of course, a court should not decide merits-based issues unrelated to certification.  “Rule 23 grants courts 
no license to engage in free-ranging merits inquiries at the certification stage.  Merits questions may be 
considered to the extent – but only to the extent – that they are relevant to determining whether the Rule 23 
prerequisites for class certification are satisfied.” Amgen, 133 S.Ct. at 1194-95. 
64 Plaintiffs need not prove the antitrust injury or damages themselves at certification.  Rather, they must 
demonstrate that at trial they will be able to prove “to the satisfaction of a jury that ‘all putative class 
members suffered an injury and that the injury resulted from anti-competitive harms to the market as a 
whole.’”  In re Sulfuric Acid Antitrust Litigation, 847 F.Supp.2d 1079 (N.D. Ill. 2011). 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



292

 11 

under all four of the original theories of antitrust impact.  It was not limited to the 
“overbuilder” theory.  

 
Despite this disconnect between the substantive theory of impact and the damages 

model, the Third Circuit held that impact and damages were susceptible of class-wide 
proof.65  This holding supported certification under Rule 23(b)(3) because it ensured that 
common questions predominated.66  Moreover, the court refused to allow Comcast to 
challenge the damages model at certification, because, it concluded, such arguments 
would improperly enmesh the court in consideration of the underlying merits.  Finally, 
the expert evidence on damages was not vetted under Daubert.  

 
The Court granted certiorari on the question “whether a district court may certify 

a class action without resolving whether the plaintiff class had introduced admissible 
evidence, including expert testimony, to show that the case is susceptible to awarding 
damages on a class-wide basis.”67 Comcast waived the Daubert issue by failing to object 
to the admission of plaintiffs’ expert testimony.  Though this failure made it impossible 
for Comcast to argue that the testimony was not “admissible evidence,” Comcast 
remained free to argue that the evidence (when admitted) failed to show that damages 
could be shown on a class-wide basis.68   

 
The Court reversed certification.  The five-member majority emphasized that its 

ruling was based upon Rule 23 and not on substantive antitrust law.69  It made three 
significant pronouncements.  First, the need for “evidentiary proof”70 (as opposed to 
allegations) required in Wal-Mart applies to Rule 23(b) as well as to Rule 23(a).  Indeed, 
“[i]f anything, Rule 23(b)(3)’s predominance criterion is even more demanding than Rule 
23(a).”71  Second, because of the need for litigation of whether common questions 
predominated, the lower courts erred by not permitting Comcast to present evidence 
against the plaintiffs’ proffered damages model.  And third, that model was fatally flawed 
because it was not limited to the “overbuilder” theory of antitrust impact.   

 
None of these three conclusions is surprising after Wal-Mart.  It would be 

unthinkable that one need proof to satisfy Rule 23(a) but not Rule 23(b).  And once we 
decide to litigate questions overlapping with the merits, it would be unthinkable not to let 
the defendant litigate the issue.  The holding on the third point also echoes Wal-Mart:  
                                                
65 Behrend v. Comcast Corp., 655 F.3d 182 (3d Cir. 2011).  The Third Circuit heard the matter under Rule 
23(f) on January 11, 2011 but did not issue its decision until August 23, 2011.  Undoubtedly, it waited for 
the decision in Wal-Mart, which issued on June 23, 2011.  The Third Circuit majority opinion cited Wal-
Mart in four footnotes, but based its holding largely on In re Hydrogen Peroxide Antitrust Litigation, 552 
F.3d 305 (3d Cir. 2008).  Indeed, the majority says that in Wal-Mart, the “Supreme Court confirmed our 
interpretation of the Rule 23 inquiry [from Hydrogen Peroxide].”  655 F.3d at 190 n.6.  
66 Rule 23(b)(3) requires that common questions predominate and that class litigation be superior to other 
means of resolving the dispute. 
67 133 S.Ct. 24 (2012). 
68 133 S.Ct. at 1431-32 n.4. 
69 “This case thus turns on the straightforward application of class-certification principles; it provides no 
occasion for the dissent’s extended discussion . . . of substantive antitrust law.”  133 S.Ct. at 1443.  
70 133 S.Ct. at 1432.  
71 133 S.Ct. at 1432. 
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even if we considered the plaintiffs’ expert evidence without a Daubert hearing, it was 
worthless.  In Wal-Mart, the expert could not say that the Wal-Mart “culture” he 
perceived had affected a single employment decision.  In Comcast, the class-wide proof 
on damages did not match the theory of antitrust impact and, therefore, of liability. 

 
With Wal-Mart and Comcast, the Court has done more than limit the availability 

of monetary relief in Rule 23(b)(2) classes and up the ante for showing commonality 
under Rule 23(a)(2).  It has interpreted Rule 23 to increase the scope of litigation at class 
certification.  Certification is not decided on pleadings, but requires presentation of 
evidence concerning satisfaction of Rule 23(a) and 23(b).  The factual issues decided may 
overlap with the merits of the case.  Expert testimony probably must satisfy Rule 702 of 
the Federal Rules of Evidence, which means that there must be litigation concerning 
whether the expert is qualified under Daubert.  The plaintiffs must hew their substantive 
theory of liability with their expert evidence that damages may be proved en masse.  And 
defendants must be permitted to challenge whether the class has satisfied any of these 
steps. 

 
This front-loading increases the expense of litigating class certification.  More is 

on the table at an early stage than in prior practice.  I call this “procedural front-loading” 
because it is imposed by Rule 23.  We turn next to efforts by defendants to front-load 
certification litigation further by insisting that certain substantive matters be litigated at 
the certification stage.  The examples come from securities fraud cases. 

 
II.   Rejection of Substantive Front-Loading in Securities Litigation 

 
Three times since 2011, the Court has dealt with “substantive front-loading” in 

the context of securities class actions under Rule 10b-5.  By this I mean litigation at the 
certification stage that is that imposed not by Rule 23 but by the substantive law of the 
claim asserted.  Two of the opinions involve the same case:  Halliburton I, decided in 
2011, and Halliburton II, decided in 2014.  Between them, in 2013, the Court decided 
Amgen.  In each, the fact pattern is familiar:  a publicly traded company (or its agent) 
makes a misrepresentation that inflates the price of its stock; plaintiffs buy the stock at 
the inflated price; a corrective announcement is made, and the price of the stock falls.  
Everyone agrees that a class of buyers or sellers of the stock will satisfy Rule 23(a).  The 
question is whether common questions can predominate for certification of a damages 
class under Rule 23(b)(3). 

 
To prevail on the merits in a private Rule 10b-5 case, plaintiffs must demonstrate 

various elements, which include material misrepresentation,72 scienter, and a connection 
between the misrepresentation and the purchase or sale of a security.  We focus here on 
three other elements of a Rule 10b-5 claim:  (1) reliance (the plaintiff must have relied on 
the misrepresentation); (2) materiality (the misrepresentation must have been about 
something a reasonable investor would have considered important); and (3) “loss 
causation.”  The third, imposed by the Private Securities Litigation Reform Act, requires 
                                                
72 An omission of fact may also be actionable under Rule 10b-5, but for convenience we will assume a case 
based upon misrepresentation. 
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plaintiffs to show that their loss resulted from the misrepresentation and its correction, 
and not from some other (e.g., macro-economic) cause.73   

 
If each class member were required to demonstrate these three things individually, 

class certification under Rule 23(b)(3) would be impossible, because individual issues 
would predominate over common ones.  The Court recognized this in 1988 in Basic, Inc. 
v. Levinson.74 There it endorsed the “fraud-on-the-market” theory, which creates a 
rebuttable presumption of reliance.  The presumption arises when the stock is traded on 
an efficient market and the material misstatement was made publicly.  The idea is that 
efficient markets factor into the stock price the entire mix of public information – good 
and bad.  As the Court later explained, the presumption attaches if (1) the misstatement 
was made publicly, (2) was material, (3) the securities market on which the security is 
traded is efficient, and (4) the plaintiff bought or sold during the relevant time frame.75 

 
Without Basic, few (if any) Rule 10b-5 damages classes could be certified.76  The 

representative bears the burden at the certification stage of demonstrating that the fraud-
on-the-market presumption of reliance should attach.  If she satisfies this burden, reliance 
is presumed for the entire class and presents no individual questions.  The defendant is 
free to rebut the presumption, but this is a tough row to hoe.  For example, the defendant 
might show that individual class members in fact did not rely on the misstatement.  Such 
proof would be rare, and would probably only pick off a few class members at most. 
 

Through the years, the Fifth Circuit required that the representative show loss 
causation as a prerequisite to certification.  In Halliburton I, because the representative 
did not do so, the Fifth Circuit rejected certification.  The Supreme Court reversed 
unanimously and explained:  “Loss causation has no logical connection to the facts 
necessary to establish the efficient market predicate to the fraud-on-the-market theory.”77  
Loss causation simply has nothing to do with reliance.  Thus, it is a “merits” issue, to be 
proved at the adjudication (not the certification) stage.78  

 

                                                
73 15 U.S.C. § 78u-4(b)(4)(plaintiff “shall have the burden of proving that the act or omission of the 
defendant . . . caused the loss for which the plaintiff seeks to recover damages.”). 
74 485 U.S. 224 (1988). 
75 Halliburton II, 134 S.Ct. at 2412. 
76 “Absent the fraud-on-the-market theory, the requirement that Rule 10b-5 plaintiffs establish reliance 
would ordinarily preclude certification of a class action seeking money damages because individual 
reliance issues would overwhelm questions common to the class.”  Amgen, 133 S.Ct. at 1193. 
77 131 S.Ct. at 2186. 
78 It may be difficult to translate the holding in Amgen to other substantive areas.  For example, in Authors 
Guild, Inc. v. Google Inc. 770 F.3d 666 (2d Cir. 2013), a class of authors sued Google for copyright 
infringement for providing “snippets” of millions of copyrighted works.  The defendant asserted “fair use” 
under the copyright law.  The district judge certified the plaintiff class.  The Second Circuit rejected the 
effort, however, and ruled that the holding was premature:   

* * * On the particular facts of this case, we conclude that class certification was premature in the 
absence of a determination by the District Court of the merits of Google’s “fair use” defense. 
Accordingly, we vacate the June 11, 2012 order certifying the class and remand the cause to the 
District Court, for consideration of the fair use issues, without prejudice to any future motion for 
class certification. 
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In Amgen, the Court faced a tougher call:  whether the representative, to invoke 
the presumption of reliance, must demonstrate materiality of the misstatement.  Courts of 
appeals split on the question and on the inextricable sub-question of whether the 
defendant should be permitted to demonstrate – again, at the certification stage – that the 
misstatement was not material.79  Materiality presents a difficult issue because it – unlike 
loss causation – is relevant both for adjudication on the merits (it is an element of a Rule 
10b-5 claim) and to invoke the fraud-on-the-market presumption for reliance (after all, no 
one would rely on an immaterial misstatement about the value of securities).   

 
In Amgen, the Court held that the representative is not required to present 

evidence of materiality at the certification stage.  Materiality, the Court explained, will 
always be susceptible to aggregate proof (and is either met or not met for all class 
members).  Accordingly, materiality can be decided en masse at the adjudication stage 
(trial or summary judgment).  If the class fails to demonstrate materiality, every class 
member’s claim will be rejected on the merits.80  Because proof of materiality is 
irrelevant in ruling on certification, the Court reasoned, the defendant may not attempt to 
rebut materiality at that stage.81  

 
After remand in Halliburton I, the defendant argued that it should be permitted to 

oppose certification by attacking the applicability of the fraud-on-the-market theory and 
thus the presumption of reliance.  Specifically, it asserted that the misstatement had no 
“price impact” on the facts of the case.  The Fifth Circuit, relying on Amgen, held that the 
defendant could not proffer the evidence and that the case should proceed to adjudication 
with the presumption of reliance intact.82 

 
The Supreme Court granted certiorari on that question and added the issue of 

whether Basic, Inc. v. Levinson ought to be overruled.  Justice Scalia had raised that 
bombshell question during oral argument in Amgen.  Halliburton argued that economic 
science had demonstrated that the Basic presumption was flawed.  The Court rejected the 
argument and held that Halliburton had not met the heavy burden of overcoming stare 
decisis.83  As with Shady Grove, it is worth pondering how a contrary conclusion would 
have changed the landscape.  Just as the former saved Rule 23 from evisceration by state 
law, Halliburton II rejected nothing less than an existential threat to private securities 
class actions.  

 

                                                
79 Compare, e.g., In re Salomon Analyst Metromedia Litigation, 544 F.3d 474 (2d Cir. 2008)(representative 
must show materiality at certification stage and defendant may introduce evidence to rebut the showing); 
Oscar Private Equity Invs. v.  Allegiance Telecom, Inc., 487 F.3d 261, 265 (5th Cir. 2007)(same), 
abrogated on other grounds by Erica P. John Fund, 131 S. Ct. 2179 with the Ninth Circuit decision 
affirmed in Amgen.  
80 133 S.Ct. at 1203-04. 
81 In Amgen, the defendant sought to prove at certification that what it admitted was a public misstatement 
was not material because the market clearly understood it to be untrue, in part because of other public 
statements and documents. 133 S.Ct. at 1203-04. 
82 718 F.3d 423 (5th Cir. 2013).  
83 134 S.Ct. at 2411. 
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Beyond this, Hallibuton II clarified the discussion in Amgen of what issues may 
be litigated at the certification stage. As noted above, there are four requirements for 
invoking the fraud-on-the-market presumption:  (1) the misstatement/omission was made 
publicly, (2) it was material, (3) the securities market is efficient, and (4) the plaintiff 
bought or sold the securities during the relevant time frame.  The Court explained that 
three of the four requirements – publicity, materiality, and efficiency of the market –
concern “price impact” – that is, whether the misrepresentation affected the market price 
of the security.  While Amgen held that materiality is an issue to be litigated at the 
adjudication stage, the representative must demonstrate at certification that the other three 
are satisfied.  Without that showing, the plaintiffs cannot invoke the fraud-on-the-market 
presumption of reliance.   

 
Because these issues are on the table for certification, the defendant must be 

permitted to demonstrate lack of “price impact” at that time.  Specifically, this means that 
Halliburton will be permitted present evidence that the misrepresentation did not affect 
the market price.84   

 
These securities cases represent significant victories for the plaintiffs’ bar.  First, 

the Court rejected efforts to overrule Basic, Inc. v. Levinson.  Second, it rejected efforts to 
front-load litigation based upon substantive elements of Rule 10b-5 claims.  Of course, 
the Court permits the defendant to attack the application of the presumption of reliance, 
which will add to litigation at the certification stage (though probably in very few 
cases).85  Cases in the first two Parts of this article have dealt with defendants’ assertion 
that certification litigation should embrace more issues.  We turn next to a more 
audacious assertion:  that class certification may be avoided altogether.  

III.   Avoidance:  The Arbitration/Class “Waiver” Trump Card 

 The Supreme Court’s fulsome embrace of arbitration clauses is well chronicled.86  
The Federal Arbitration Act (FAA), passed in 1925, decreed an end to judicial hostility to 
the enforcement of arbitration agreements.87  At the time, arbitration clauses applied to 
contractual claims between business entities.  In the past generation, arbitration clauses 
have found their way into innumerable contracts of adhesion and have expanded from 
contract claims to cover a wide variety of consumer, employment, tort, and federal 
statutory claims.  The Court has been willing to uphold clauses in these new contexts, 

                                                
84 The argument is that the public market discounted the misrepresentation/omission in light of other 
statements.  This would appear to come very close to Halliburton’s earlier argument that the 
misstatement/omission was not material.  After Amgen and Halliburton II, Halliburton cannot introduce 
evidence of immateriality at the certification motion, but it can argue lack of “price impact.”   
85 In her concurrence, Justice Ginsburg noted that the holding “may broaden the scope of discovery 
available at certification.”  Because the evidence will be produced by the defendant, however, she 
concluded that the expansion of front-loading in Halliburton II should “impose no heavy toll on securities-
fraud plaintiffs with tenable claims.”  134 S.Ct. at 2417.   
86 See, e.g., 13B CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3569 (discussing 
case law and citing literature). 
87 Courts traditionally rejected arbitration clauses (and forum selection clauses, for that matter) on the 
theory that they constituted improper private efforts to “oust” courts of jurisdiction.   
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85 In her concurrence, Justice Ginsburg noted that the holding “may broaden the scope of discovery 
available at certification.”  Because the evidence will be produced by the defendant, however, she 
concluded that the expansion of front-loading in Halliburton II should “impose no heavy toll on securities-
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emphasizing the freedom of parties to contract on such matters.88  More recently, many 
adhesion contracts have added another provision:  a “waiver”89 of aggregate litigation – 
that is, a clause that forbids plaintiffs from joining to assert their claims in arbitration. 

 This combination sets up a collision course between the pro-contract policy of the 
FAA, on the one hand, and basic access to justice, on the other.  The clash is illustrated 
by Concepcion.  There, customers signed up for a cellphone plan with AT&T that offered 
a free phone.  The problem was that AT&T then charged customers for sales tax on the 
phone ($30.22 per phone).  The agreement provided for arbitration of disputes and 
forbade class arbitration.  Nonetheless, the plaintiffs brought a federal class action based 
upon state consumer law.  The provider moved to compel arbitration, which the district 
court denied.  The Ninth Circuit affirmed.  It relied upon Discover Bank v. Superior 
Court,90 in which the California Supreme Court held that waivers of the right to 
collective arbitration are unconscionable if included in adhesion contracts involving 
negative-value consumer fraud claims.  The effect of the California holding was to permit 
the customer to demand class arbitration even though their contract with the retailer 
forbade it.91 

The Court reversed.  The majority of five justices, led by Justice Scalia, held that 
the FAA preempts the state case law.  The Court noted that Section 2 of the FAA 
provides for enforcement of arbitration clauses, “save upon such grounds as exist at law 
or in equity for the revocation of any contract.”92  This “savings clause” permits 
invalidation of arbitration agreements on state-law grounds applicable to contracts 
generally (such as fraud or unconscionability93), but not on grounds that apply only to 
arbitration clauses.  There are two situations in which the FAA preempts state law:  (1) 
when the state law prohibits outright the arbitration of a type of claim and (2) when a 
general contract defense is applied in a way that disfavors arbitration.94  Thus, state-law 
rules that “stand as an obstacle to the accomplishment of the FAA’s objectives”95 are 
preempted. 

 
According to the Court, the California law in Discover Bank was such a rule.  One 

purpose of the FAA is to ensure enforcement of arbitration clauses according to their 
terms.  Another is to foster efficient, speedy dispute resolution.  The Court concluded that 
California law obstructed the latter objective by (1) replacing bilateral arbitration with a 
                                                
88 State-law contract defenses may be invoked to avoid arbitration.  The most important is 
unconscionability.    
89 Because the prohibition of aggregate assertion of claims is typically contained in a contract of adhesion, 
“waiver” – at least insofar as it implies voluntary relinquishment – is a euphemistic term.   
90 36 Cal.4th 148 (2005). 
91 Interestingly, as noted, the representative sought to bring class litigation, not arbitration.   
92 9 U.S.C. § 2. 
93 See, e.g., Barras v. BBT, 685 F.3d 1269 (11th Cir. 2012)(provision that expenses of arbitration be borne 
by customer regardless of outcome is unconscionable as a matter of general contract law; clause was 
severable from arbitration provision, however, so arbitration would be ordered); Palmer v. Infosys, 832 
F.Supp.2d 1341 (M.D. Ala. 2011)(arbitration agreement unconscionable as a matter of general contract 
law; “[w]hile the Concepcion Court expressed concern about arbitration morphing into a set of formalized, 
class-based procedures, this arbitration agreement is unconscionable at an antecedent step.”). 
94 131 S.Ct. at 1747. 
95 131 S.Ct. at 1748.  
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slower, expensive, procedurally complicated method “more likely to generate procedural 
morass than final judgment,”96 (2) placing the arbitrator in the unaccustomed position of 
having to protect absentees’ interests, and (3) exposing the defendant to enormous 
potential liability based upon the outcome of a single case; this risk is exacerbated by the 
limited appellate review available in arbitration cases.97 

 
Concepcion had an immediate impact.  Several courts held that the FAA 

preempted state consumer protection laws mandating class resolution.98 In Kilgore v. 
Keybank, National Assn.,99 a non-class case, the Ninth Circuit got the message (after 
being reversed in Concepcion).  It held that the FAA preempts California law that forbids 
arbitration altogether (class or individual) in cases seeking public injunctive relief.  The 
theory of the California precedent is that such private attorney general cases should be 
litigated in court and not arbitrated.  Because the state case law was a blanket ban on 
arbitration, it interfered with the policy goals of the FAA and, under Concepcion, was 
preempted.  

 
There are arguments against class treatment (in litigation or arbitration) in cases 

like Concepcion.  One of the historic justifications of the class action is efficiency – it 
will substitute one case (albeit complex) for thousands of small ones.  But negative-value 
claims such as those in Concepcion will not be asserted individually.100  As Judge Posner 
has said, only a lunatic or a fanatic sues for $30.101  Because the thousands of small 
claims would never be filed, aggregation actually creates litigation that would never have 
been filed.  Creating litigation usually is thought to be a bad thing.  Moreover, promoting 
proceedings in these cases seems inconsistent with the maxim de minimis non curat lex.  
That precept teaches us that in this world, we occasionally have to take our lumps for 
$30.  And, of course, aggregation of claims exposes a defendant to potentially 
catastrophic liability on the basis of one roll of the dice. 
 
 But there are profound policies in the other direction.  Litigation and arbitration 
are methods of law enforcement.  If no one will file a claim, the law will not be enforced. 
Stated another way, enforcing a class action “waiver” can be exculpatory:  it gives the 
defendant a pass, at least as to negative-value claims that de facto will not be enforced 
individually.  So viewed, Concepcion thwarts the power of the states to decide how to 
enforce their consumer protection (and other) laws.  It forbids a state from permitting 

                                                
96 131 S.Ct. at 1751. 
97 131 S.Ct. at 1751-52. 
98 See, e.g., Pendergast v. Sprint Nextel Corp., 691 F.3d 1224 (11th Cir. 2012)(court did not have to reach 
issue of whether Florida law invalidated class action waiver; to the extent it would, it is preempted by 
FAA); Coneff v. AT&T Corp., 673 F.3d 1155 (9th Cir, 2012)(Washington law); Cruz v. Cingular Wireless, 
LLC, 648 F.3d 1205 (11th Cir. 2011)(Florida law). 
99 673 F.3d 947 (9th Cir. 2012). 
100 Notice the similarity between the class action arbitration waiver in Concepcion and the New York 
statute in Shady Grove.  Both the contract in Concepcion and the statute in Shady Grove rule out 
aggregation in precisely the circumstance – the small claim case – when we fear that individual claims will 
not be pursued. 
101 Carnegie v. Household Intl., Inc., 376 F.3d 656, 661 (7th Cir. 2004).   
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96 131 S.Ct. at 1751. 
97 131 S.Ct. at 1751-52. 
98 See, e.g., Pendergast v. Sprint Nextel Corp., 691 F.3d 1224 (11th Cir. 2012)(court did not have to reach 
issue of whether Florida law invalidated class action waiver; to the extent it would, it is preempted by 
FAA); Coneff v. AT&T Corp., 673 F.3d 1155 (9th Cir, 2012)(Washington law); Cruz v. Cingular Wireless, 
LLC, 648 F.3d 1205 (11th Cir. 2011)(Florida law). 
99 673 F.3d 947 (9th Cir. 2012). 
100 Notice the similarity between the class action arbitration waiver in Concepcion and the New York 
statute in Shady Grove.  Both the contract in Concepcion and the statute in Shady Grove rule out 
aggregation in precisely the circumstance – the small claim case – when we fear that individual claims will 
not be pursued. 
101 Carnegie v. Household Intl., Inc., 376 F.3d 656, 661 (7th Cir. 2004).   
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private vindication of its laws in lieu of (or in addition to) administrative or criminal 
enforcement. 
 
 Of course, state policy must bow to valid applicable federal law.  According to 
Concepcion, a state “cannot require a procedure that is inconsistent with the FAA, even if 
it is desirable for unrelated reasons.”102  This is an important phrase.  It suggests that 
“waivers” of class arbitration will be upheld (when preempted by the FAA) even if it is 
clear that no one in the putative class will bring an individual claim.  This implication is 
consistent with Court’s relentless theme that agreements are to be enforced by their 
terms.103  
 
 On the facts, the majority in Concepcion concluded that claims would be 
vindicated in individual arbitration.  The agreement in the case was seen as consumer-
friendly.104  The clause required arbitration in the customer’s home county, required 
AT&T to pay all costs, and, if the arbitration award was higher than the defendant’s offer, 
the customer would recover $7,500 and double attorney’s fees.  Thus, the Court did not 
see the provision as preventing vindication of the consumers’ claims. 

 
Consumer advocates question whether the terms of the AT&T agreement in 

Concepcion really promoted individual vindication of claims.  In Cruz v. Cingular 
Wireless, LLC,105 the Eleventh Circuit addressed the same contract involved in 
Concepcion.  In Cruz, though, unlike in Concepcion, plaintiffs’ lawyers submitted 
affidavits from attorneys averring that they would not represent consumers on an 
individual basis in such cases.  They also presented evidence that only an infinitesimal 
percentage of consumers actually pursued claims under the arbitration provision – 
notwithstanding the pro-consumer provisions.  The Eleventh Circuit concluded, however, 
that it “need not reach the question of whether Concepcion leaves open the possibility 
that in some cases, an arbitration agreement may be invalidated on public policy grounds 
where it effectively prevents the claimant from vindicating her statutory cause of 
action.”106  The argument, the court said, was foreclosed by Concepcion itself, which had 
upheld the very same class action waiver provision.107 

                                                
102 131 S.Ct. at 1753. 
103 See, e.g., CompuCredit Corp. v. Greenwood, 132 S.Ct. 665, 669-673 (2012)(because Credit Repair 
Organizations Act was silent regarding arbitration, agreement to arbitrate claims is enforceable); Stolt-
Nielsen S.A. v. Animal Feeds International Corp., 130 S.Ct. 1758 (2010)(when contract was silent 
regarding permissibility of class arbitration, arbitrator may not infer consent to aggregation).  The Court has 
been very active in arbitration in recent years, and has consistently emphasized the importance of enforcing 
the agreement as written.  See 13D WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE § 3569.  See 
also 9 U.S.C. § 4 (FAA requires enforcement of arbitration provisions “in accordance with the terms of the 
agreement.”). 
104 The district court concluded that the class members would be better off pursuing that remedy than 
aggregate resolution. 
105 648 F.3d 1205 (11th Cir. 2011). 
106 648 F.3d at 1215. 
107 648 F.3d at 1215.  The contract in Concepcion and Cruz contained a “blow up” provision under which 
invalidity of any part of the arbitration provision would result in voiding arbitration altogether.  The 
Eleventh Circuit discussed this non-severability clause in Cruz.  If state law invalidated the waiver of class 
arbitration, the court noted, the entire arbitration agreement would be thwarted, and the case could proceed 
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 Lower courts appeared to read Concepcion broadly – to hold that the FAA’s 
preemptive power is not readily tempered by the need to facilitate civil enforcement of 
the law.108  In the face of this trend, however, the Second Circuit went the other way in 
Italian Colors.109 There, a class of restaurant owners sued American Express, alleging 
that the credit card company violated federal antitrust laws by using monopoly power to 
force them to accept credit cards at higher interest rates than those charged by 
competitors.  The agreements required arbitration and forbade aggregation.  Though the 
claims were not de minimus, plaintiffs argued that they were negative-value claims.  
Specifically, the cost of retaining expert witnesses on the complex economic issues in 
such cases would be prohibitive.110  Only if they could litigate en masse would it be 
feasible to retain experts and prove the case. 
 

The Second Circuit struck the class action “waiver” on policy grounds.  It 
distinguished Concepcion because the plaintiffs had shown that pursuit of individual 
claims was not feasible.  The court concluded that the “federal substantive law of 
arbitrability” permits a court to compel class arbitration when it finds that aggregate 
resolution is the “only economically feasible means” for the plaintiff to pursue its federal-
law claim.111  Stated another way, “effective vindication” of the antitrust laws required 
invalidation of the class waiver. 
 
 The Court, reversed, five to three,112 with Justice Scalia again writing for the 
majority.  Here, the Court could not say (as it could in Concepcion) that provisions in the 
arbitration clause facilitated individual vindication of claims.  The Court was willing to 
accept that individual litigation would be infeasible economically.  Still, Concepcion 
governed.  The majority explained that nothing in the FAA, the antitrust laws, or Rule 23 
evinces an intention to prohibit parties from foregoing their right to assert class claims.113 
 
 More importantly, the Court discussed the “effective vindication” argument 
embraced by the Second Circuit.  It recognized that “public policy” can invalidate 
                                                                                                                                            
only in the courts.  This result would thoroughly frustrate the policy of the FAA and constituted another 
reason to hold the state law preempted.  For some reason, neither the Ninth Circuit nor the Supreme Court 
in Concepcion discussed the blow up provision.  The Ninth Circuit later adopted the Eleventh Circuit’s 
reasoning in Cruz.  See Coneff v. AT&T Corp., 673 F.3d 1155 (9th Cir. 2012).  
108 See, eg., Litman v. Cellco P’ship, 655 F.3d 225 (3d Cir. 2011); Cruz v. Cingular Wireless, LLC, 648 
F.3d 1205 (11th Cir. 2011); Ferguson v. Corinthian Colls., Inc., 733 F.3d 928 (9th Cir. 2013).  
109 Italian Colors Restaurant v. American Express Travel Related Servs. Co., 667 F.3d 204 (2d Cir. 2012), 
rev’d sub nom American Express Co. v. Italian Colors Restaurant, 133 S.Ct. 2304 (2013).  The Supreme 
Court had earlier remanded the case to the Second Circuit for reconsideration in light of Stolt-Nielsen, 
supra note 103.  While the case was pending at the Second Circuit on remand, the Court decided 
Concepcion. 
110 The class asserted that American Express used its monopoly power in the credit card market to force 
merchants to pay more than they would for competing cards.  They argued that the agreement constituted 
an illegal tying arrangement in violation of Section 1 of the Sherman Act.  133 S.Ct. at 2308. 
111 667 F.3d at 213-14.  The fact that Italian Colors involved federal claims while Concepcion involved 
state-law claims appeared to be of no significance to the Second Circuit or to the Supreme Court.  
112 Justice Sotomayor recused. 
113 Indeed, the Court said, if Rule 23 were interpreted to invalidate private arbitration agreements and 
waivers, it would likely violate the Rules Enabling Act.  133 S.Ct. at 2309-2310. 
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109 Italian Colors Restaurant v. American Express Travel Related Servs. Co., 667 F.3d 204 (2d Cir. 2012), 
rev’d sub nom American Express Co. v. Italian Colors Restaurant, 133 S.Ct. 2304 (2013).  The Supreme 
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112 Justice Sotomayor recused. 
113 Indeed, the Court said, if Rule 23 were interpreted to invalidate private arbitration agreements and 
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agreements that operate “as a prospective waiver of a party’s right to pursue statutory 
remedies.”114  But nothing in the present agreement impeded the plaintiffs’ ability to 
pursue statutory remedies.  The substantive damages claim asserted under the Sherman 
Act was created 48 years before promulgation of the original Rule 23 made it possible to 
aggregate such claims.115  The fact that it is not worth the expense of proving the claim 
“does not constitute the elimination of the right to pursue that remedy.”116  In short, “the 
antitrust laws do not guarantee an affordable procedural path to the vindication of every 
claim.”117  Bluntly, then, the majority concluded that a prohibitively expensive path to 
vindicate one’s rights is not the equivalent to the elimination of those rights. 
 
 The Court’s FAA cases elevate contract over various substantive policies:  the 
plaintiffs agreed (1) to arbitrate instead of litigate and (2) to go it alone.  Unless Congress 
provides that aggregate litigation is necessary for vindication of particular claims, the 
parties will be bound by their contract.  And because of the supremacy of federal law, 
state law will not be permitted to require group vindication. 
 
 Of course, parties are free to contract to arbitrate en masse.  Presumably, such 
agreements are rare.  Many contracts will not address the issue expressly.  In those cases, 
Oxford Health gives some solace to plaintiffs.  There, the arbitrator interpreted the 
arbitration clause to manifest an agreement to class treatment.118  Applying the FAA’s 
limited provision for judicial review of arbitration decisions, the Court upheld the 
order.119  Oxford Health is consistent with the pro-contract policy of the Court’s other 
decisions.120  
 
 Though Oxford Health opens the door for class proceedings, it’s not much of an 
opening.  After all, corporations can simply insert class “waivers” into their arbitration 
provisions.  The current state of affairs under Concepcion and Italian Colors is not 
encouraging for private enforcement of law through the class mechanism.  This problem, 
however, is not the result of class action jurisprudence.  It is a result of the Court’s FAA 
jurisprudence, which uncritically has applied that Act to contracts and claims not 
envisioned when it was passed.  There is, however, no indication that the Court is willing 
to retreat from its position.  Efforts for legislative change have failed.  Though the trend 
threatens aggregate assertion of claims, obviously, not all claims will be subject to 
contractual limitation.  When class litigation proceeds, it is important to determine when 
                                                
114 133 S.Ct. at 2310, quoting Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 637 
n.19 (1985). 
115 133 S.Ct. at 2310-2311. 
116 133 S.Ct. at 2311. 
117 133 S.Ct. at 2309. 
118 The parties agreed to submit any “civil action” to arbitration.  Because class actions are civil actions, the 
arbitrator concluded, the parties intended to permit class proceedings. 
119 The arbitrator did not “exceed [his] powers” under 9 U.S.C. § 10(a)(4), so a court is powerless to vacate 
the order.  As the Court explained in Oxford Health, the question under that provision is “whether the 
arbitrator (even arguably) interpreted the parties’ contract, not whether he got its meaning right or wrong.”  
133 S.Ct. at 2068.  
120 The case is to be distinguished from Stolt-Nielsen, S.A. v. Animal-Feeds Int’l Corp., 559 U.S. 662, 684 
(2010).  There, the arbitrator exceeded his powers by ordering class arbitration in light of the parties’ 
stipulation that they did not agreement on the issue of class proceedings.    
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the representative’s acts can bind class members.  We address aspects of that question 
next. 

 
IV.   Status of Class Members in an Uncertified Class 

 
Smith, decided in 2011, and Knowles, decided in 2013, concern the fundamental 

principle that one who has not been accorded a “day in court” cannot be bound.  Smith 
involved overlapping classes.  Case 1 was in federal court under diversity jurisdiction.  
Case 2 was in state court.  In each, essentially the same class (with different 
representatives) sued Bayer under West Virginia law for an allegedly defective product.  
The federal court denied certification under Rule 23(b)(3) because common questions 
would not predominate under applicable state law.  The federal court then issued an anti-
suit injunction against prosecution of the state class action.  It invoked the “relitigation 
exception” to the Anti-Injunction Statute, which permits an injunction against state 
proceedings if necessary to protect or effectuate the federal court’s judgments.121  The 
Eighth Circuit122 held that the finding on whether common questions predominated under 
Rule 23(b)(3) was entitled to issue preclusion, and thus that the injunction was justified. 

 
The Court reversed unanimously.  First, Case 1 and Case 2 did not present the 

same issue.  Though West Virginia has adopted Rule 23, it interprets the provision 
differently from federal courts.  Thus a finding of predominance of common questions 
under one did not address the same issue as that raised under the other.123  Second, the 
representative in Case 2 could not be bound by the judgment in Case 1.  True, he was a 
class member in Case 1, but he was not the representative.  Thus, he was not a party.  
And because class certification was denied, he could not be bound by the result in Case 1.  
He had not had his day in court.  

 
Knowles does much the same thing.  Here, the representative filed a class action 

in state court asserting a state-law claim for alleged breach of homeowners’ insurance 
policies.124  In the complaint and in an attached affidavit, he expressly limited the amount 

                                                
121 28 U.S.C. § 2283. 
122 The case was originally filed in state court, and removed to federal court, in West Virginia, which is in 
the Fourth Circuit.  It was transferred to the District of Minnesota under the MDL statute, 28 U.S.C. § 
1407.  That is why the appeal went to the Eighth Circuit. 
123 The case is reminiscent of Chick Kam Choo v. Exxon Corp., 486 U.S. 140 (1988), in which differences 
between the federal and state standards for forum non conveniens rendered issue preclusion inapplicable. 
124 He claimed that the insurance company, in making loss payments to homeowners for hail damage, had 
unlawfully failed to include a general contractor’s fee.  The complaint alleged that there were “hundreds, 
and possibly thousands” of similarly situated policyholders in Arkansas.  133 S.Ct. at 1347.  
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121 28 U.S.C. § 2283. 
122 The case was originally filed in state court, and removed to federal court, in West Virginia, which is in 
the Fourth Circuit.  It was transferred to the District of Minnesota under the MDL statute, 28 U.S.C. § 
1407.  That is why the appeal went to the Eighth Circuit. 
123 The case is reminiscent of Chick Kam Choo v. Exxon Corp., 486 U.S. 140 (1988), in which differences 
between the federal and state standards for forum non conveniens rendered issue preclusion inapplicable. 
124 He claimed that the insurance company, in making loss payments to homeowners for hail damage, had 
unlawfully failed to include a general contractor’s fee.  The complaint alleged that there were “hundreds, 
and possibly thousands” of similarly situated policyholders in Arkansas.  133 S.Ct. at 1347.  
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the class would seek to under $5,000,000.125  The obvious intent was to defeat removal 
under CAFA, which requires aggregated class claims in excess of $5,000,000.126 

 
The defendant removed to federal court under CAFA and showed by a 

preponderance of the evidence that the claims in fact totaled slightly more that 
$5,000,000.  The burden then shifted to the representative to show to a legal certainty that 
the claims did not exceed $5,000,000.  The district court ordered remand, holding that the 
statement in the complaint – eschewing damages of more than $5,000,000 – was 
effective.127  The Eighth Circuit declined interlocutory review, and the Supreme Court 
granted certiorari.128 
 
 The Court vacated the district court’s ruling and held that the case invoked subject 
matter jurisdiction under CAFA.  It recognized that a plaintiff can defeat removal by 
stipulating that she will not accept an amount that would satisfy the jurisdictional amount 
in controversy requirement.  But such a stipulation must be binding on the plaintiff.  In 
Knowles, the class representative had no authority to bind the class members to the 
stipulation, because the court had not certified a class.129  Accordingly, the representative 
was not in a position to bind the absentee putative class members.  The Court explained: 
 

“[A] plaintiff who files a proposed class action cannot legally bind members of 
the proposed class before the class is certified.  . . . Because his precertification 
stipulation does not bind anyone but himself, Knowles has not reduced the value 
of the putative class members’ claims. . . . The Federal District Court, therefore, 
wrongly concluded that Knowles’ precertification stipulation could overcome its 
finding that the CAFA jurisdictional threshold had been met.”130   

 
 Knowles promotes plaintiff class practice because it forbids a representative from 
bargaining away class members’ rights to sue for the maximum recovery possible.  Smith 
is far more important for plaintiffs because it allows serial re-litigation of class 
certification.  For instance, suppose Rep-1 seeks to represent Class.  The court denies 

                                                
125 The writ of certiorari and briefs in the case spoke of the representative’s “stipulation” to limit the 
amount sought by the class.  The complaint alleged that the representative and class “stipulate they will 
seek to recover total aggregate damages of less than five million dollars.”  In an attached affidavit, the 
representative said that he “will not at any time . . . seek damages for the class . . . in excess of $5,000,000 
in the aggregate.”  133 S.Ct. at 1347.  
126 28 U.S.C. § 1332(d)(2).  To keep the class claims below $5,000,000, the representative sought only two 
years’ worth of damages on behalf of the class members (of a total of five years that would be permitted 
under the statute of limitations). 
127 The court relied upon Bell v. Hershey Co., 557 F.3d 953 (8th Cir. 2009), which, while not addressing the 
“legal certainty” standard imposed in Knowles, held that a good faith stipulation limiting plaintiff’s 
recovery can defeat federal jurisdiction. 
128 Courts had disagreed on whether a representative’s limitation of damages could defeat removal under 
CAFA.  133 S.Ct. at 1348.  Of the thirteen class action cases reviewed in this article, only Knowles and 
Mississippi ex rel. Hood, discussed in Part V below, involved CAFA. 
129 The situation is different with individual litigation.  A plaintiff suing for himself may, for example, limit 
his recovery to $75,000 or less and thus avoid removal on the basis of diversity of citizenship jurisdiction.  
133 S.Ct. at 1350. 
130 133 S.Ct. at 1349.  
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certification, however, because, let’s say, common questions do not predominate.  Smith 
permits Rep-2 to step up to represent the same class for the same claim.  Because class 
certification was denied in Rep-1’s case, no class member is bound by the unsuccessful 
effort.  In theory, the defendant would have to defeat any number of serial certification 
efforts – to face what Professor Redish calls the “death by a thousand cuts.”131  
 
 The pro-plaintiff bent of these decisions are not the result of developments under 
Rule 23.  They but are born of the day-in-court principle, which is ultimately rooted in 
due process. These cases thus are nice complements to Taylor v. Sturgell,132 in which the 
Court rejected virtual representation and described the limited circumstances in which a 
nonparty may be precluded by a judgment.  
 
 Smith points out that even states that adopt the Federal Rules are not required to 
adopt the Court’s interpretation of Rule 23.  It is not clear, for example, that state courts 
will follow Wal-Mart in applying the commonality requirement of Rule 23(a)(2) or the 
federal view on procedural front-loading of certification.  For these and other reasons,133 
class plaintiffs may prefer to litigate in state court.  They face increased obstacles, 
however, from expansions of federal jurisdiction.  The clearest example, of course, is the 
Class Action Fairness Act (CAFA), which allows a single defendant to remove state-
court class actions to federal court based upon minimal diversity of citizenship and an 
aggregate amount in controversy of $5,000,000.  Such powerful magnets make it more 
difficult for state-court plaintiffs to stay in state court.  As we see now, however, the 
Court has given at least some aspects of these grants a limited interpretation. 
 

V. Limited Interpretations of CAFA and SLUSA 
 
  The two remaining cases feature interpretations, respectively, of CAFA and the 
Securities Litigation Uniform Standards Act (SLUSA).  Mississippi ex rel. Hood was a 
parens patriae action brought by Mississippi against manufacturers of liquid crystal 
displays.134  The suit, filed in state court, alleged violations of state law and sought 
restitution on behalf of itself and its citizens.  The defendants removed under the “mass 
action” provision of CAFA.135  This permits federal jurisdiction based upon minimal 

                                                
131 Martin H. Redish & Megan B. Kiernan, Avoiding Death by a Thousand Cuts: The 
Relitigation of Class Certification and the Realities of the Modern Class Action, 99 IOWA L. REV. 1659 
(2014).  To avoid this pro-plaintiff result, the authors suggest a rule estopping class counsel from recruiting 
serial representatives.  Professor Clermont has argued that class members should be estopped from re-
litigating class certification by analogy to the “jurisdiction to determine no jurisdiction” doctrine.  Kevin M. 
Clermont, Class Certification’s Preclusive Effects, 159 U. PA. L. REV. PENNUMBRA 203, 208 (2011).  I 
have argued that class members can be bound by an adverse ruling on class certification, so long as the 
court found the representative in the first case to be adequate.  Richard D. Freer, Preclusion and the Denial 
of Class Certification:  Avoiding the “Death by a Thousand Cuts,” 99 IOWA L. REV. BULLETIN 85 (2014). 
132 553 U.S. 880 (2008). 
133 For example, Federal Rule 23(f), which permits appellate review of certification decisions, effective in 
the federal system since 1998, has not been influential in the state courts.  Plaintiffs might fear that Rule 
23(f) gives a defendant a chance to second-guess class certification orders that is not available in state 
courts. 
134  
135 28 U.S.C. § 1332(d)(11). 
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132 553 U.S. 880 (2008). 
133 For example, Federal Rule 23(f), which permits appellate review of certification decisions, effective in 
the federal system since 1998, has not been influential in the state courts.  Plaintiffs might fear that Rule 
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134  
135 28 U.S.C. § 1332(d)(11). 
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diversity not only of class actions but of suits (brought in states that do not recognize the 
class action, such as Mississippi) for monetary relief brought by 100 or more persons. 
The Court held that Mississippi was the only plaintiff and rejected the argument that 
those on whose behalf the state sued should be considered.136  This interpretation of 
CAFA permits states or their officers to sue on behalf of citizens, to avoid the capacious 
jurisdiction of CAFA, and remain in state court. 
 
 Chadbourne & Parke137 involved consolidated state-court class actions that 
alleged violations of state law through defendants’ Ponzi scheme in sale of certificates of 
deposit.  SLUSA prohibits securities class actions based upon state law when the alleged 
misrepresentation or omission concerns a “covered security.”138  The certificates of 
deposit at issue in the case were not “covered,” but the alleged fraud consisted of 
misrepresentations that they were backed by covered securities.  The Court held that 
SLUSA applies only when the actual trading is in covered securities.139  Because the 
alleged misrepresentation did not involve such investments, SLUSA did not apply and 
the case was permitted to proceed in state court. 
 
 The holdings in these cases are jurisdictional and will not affect class practice per 
se.  In each, though, the Court’s narrow interpretations uphold the plaintiff’s choice of 
state-court forum.   

 
Conclusion  

 
 To be sure, there is good news for plaintiffs in this group of 13 cases.  The 
continued viability of Federal Rule 23 against state encroachment was assured in Shady 
Grove.  The Court turned back attempted inroads on damages class actions for violations 
of Rule 10b-5 in two ways:  first, by retaining the presumption of reliance in fraud on the 
market cases in Amgen and, second, by rejecting efforts to require proof of loss causation 
and materiality at certification in Halliburton I and Amgen.  In addition, efforts to bind 
class members in the absence of certification were rebuffed in Smith and Knowles. 
Finally, narrow interpretations of jurisdictional provisions in Mississippi ex rel. Hood and 
Chadbourne & Parke ensure a state-court forum for plaintiffs in certain instances. 
 
 Obviously, we should not minimize the importance of the continued viability of 
Rule 23.  Even so, the plaintiff-side victories are narrow.  They are rooted in substantive 
securities law and obvious notions of the day-in-court principle.  The defendant-side 
victories are more profound because they concern Rule 23 itself, and thus affect federal 
class actions generally.  Under Wal-Mart, commonality under Rule 23(a)(2) is a higher 
hurdle in every federal class action.  The focus is undeniably less on raising common 
questions than on generating answers on a class-wide basis.  Moreover, money (whether 
labeled damages or equitable) can be recovered in a Rule 23(b)(2) class only in the 
Allison-type case in which it flows automatically from the injunctive/declaratory relief 

                                                
136 134 S.Ct. at 739. 
137 134 S.Ct. 1058 (2014). 
138 15 U.S.C. § 78bb(f)(1). 
139 134 S.Ct. at 1071-72. 
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and is essentially liquidated.  The “equitable relief” and “predominance” arguments for 
justifying recovery of money in a Rule 23(b)(2) class are no longer viable.  
  

Beyond this, the Court has expanded the scope of litigation to be undertaken at 
the certification stage.  Rule 23 does not set forth a pleading standard.  The representative 
must offer “convincing proof” that the requirements are satisfied.  This will focus, inter 
alia, on whether merits issues (such as injury and damages) can be proved at trial en 
masse.  Whether they can be shown en masse will usually entail a battle of experts, and 
Wal-Mart strongly suggests that expert evidence considered at certification must pass 
muster under Daubert.  This, of course, increases the cost of certification litigation.  And 
it is now clear that courts must not limit litigation of certification issues merely because 
they overlap with determinations on the merits.  Moreover, the court must permit the 
defendant to present evidence rebutting plaintiffs’ claims for certification and, in Rule 
10-5 cases, rebutting application of the fraud-on-the-market theory. 

 
 The most profound development, however, comes from Concepcion and Italian 
Colors.  Concepcion emphatically restates that arbitration is a matter of contract, 
including the adhesion contract.  State law mandating class arbitration in the face of a 
contract to the contrary is preempted.  Combining such provisions with class “waivers” 
creates the perfect storm for plaintiff classes, at least when the expense of litigation 
outweighs the expected individual recovery.  The present state in this regard is the result 
of the Court’s broad application of the FAA and not of class action jurisprudence.  In the 
clash between enforcing contracts as written and ensuring private enforcement of the law, 
the Court has sided with the former.  As a result, for many disputes, the question will not 
be whether the prerequisites of class certification can be satisfied.  It will be whether the 
Rule 23 has any role to play at all.  
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Abstract  

The fact that ports in the EU-28 handle almost 400 million maritime passengers a year is the 
best evidence of the relevance of maritime carriage of passengers in EU. In order to enhance 
protection and rights of passengers while in transport by sea, EU adopted Regulation 
392/2009 and Regulation 1177/2010. Regulation 392/2009 incorporates the relevant 
provisions of 2002 Protocol to the Athens Convention relating to the Carriage of Passengers 
and their Luggage by Sea, 1974, but also contains some additional provisions to it aiming to 
obtain complete uniformity within EU as well as suitable protection for passengers. 
Regulation 1177/2010, on the other hand, establishes rules for sea and inland waterway 
transport whose main goal is to achieve non-discrimination between passengers with regard 
to transport conditions offered by carriers and non-discrimination and assistance for disabled 
persons and persons with reduced mobility. By passing these acts, EU has provided a 
comprehensive protection of passengers in carriage by sea.  
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1. Introduction 

 In order to enhance safety of passengers in maritime transport, The Europen Union has 

adopted several legal acts. The most important among them, for the purpose of this article, are 

Regulation EC  392(2009) of the European Parliament and of the Council of 23 April 2009 on 

the liability of carriers of passengers by sea in the event of accidents,1  and   Regulation 

1177/2010 of the European Parliament and of the Council of 24 November 2010 concerning 

the rights of passengers when travelling by sea and inland waterway and amending Regulation 

                                                 
1 Hereafter: Regulation 392/2009. Text of Regulation 392/2009 in English: www.europa.eu, Official Journal of 
the European Union L131/24 
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(EC) No 2006/2004.2 Before the adoption of Regulation 392/2009 there was no Community 

legislation in European Union regulating liability for transport of passengers by sea.  These 

issues were governed by two sets of law: the internal law of the Member States and the 

international law for those Member States that have ratified the Convention on Limitation of 

Liability for Maritime Claims, 19763 or 1996 Protocol to the Convention on Limitation of 

Liability for Maritime Claims, 1976.4 This way protection of passengers varied between 

Member States, depending on what international conventions, and which amendments to 

them, have been ratified by the State in which the claim is settled.5 Finally, as a result of the 

adoption of the Regulation 392/2009 it was created a single set of rules across the EU member 

states governing the liability of carriers to passengers travelling by sea in the event of an 

accident. 

2. Carriage of passengers by sea in EU Law  

On 23 April 2009. the European Union has adopted Regulation 392/2009 

incorporating provisions of the 2002 Protocol to the Athens Convention relating to the 

Carriage of Passengers and their Luggage by Sea, 19746 and of the Reservation and IMO 

Guidelines, 20067 and making them binding for all Member States.8 In order to harmonize the 

date of application of the Regulation with the entry into force of the Protocol, on 12 

December 2011 EU has acceded to the PAL Protocol 2002, although its accession does not 

count for the purpose of the entry into force in order to compel Member States to 

accede/ratify the Protocol so that it enters into force before the date of the application of the 

Regulation 392(2009).9 Nevertheless, Regulation 392/2009 came into force on May, 29th 

                                                 
2 Hereafter: Regulation 1177/2010. Text of Regulation 1177/2010 in English: www.europa.eu  Official Journal 
of the European Union L334/1 
3  Hereafter: LLMC Convention, 1976. Text of LLMC Convention, 1976 in English: www.imo.org  Maximum 
amount of reparation per passenger under LLMC, 1976 is 46 666 SDR with a global limitation of 25 millions 
SDR. 
4  Hereafter: LLMC Protocol 1996. Text of LLMC Protocol, 1996 in English: www.imo.org Maximum amount 
of reparation per passenger under the LLMC Prot, 1996 is 175,000 SDR. For more details about LLMC, 1976 
and LLMC Prot, 1996 see Patrick Griggs – Richard Williams – Jeremy Farr: Limitation of Liability for 
Maritime Claims, 4 Ed., London – Singapore, 2005, p. 7-94. 
5 2005/0241(COD) Draft Report on the proposal for a regulation of the European Parliament and of the Council 
on the liability of carriers of passengers by sea and inland waterways in the event of accidents – first reading, 
p.10.  
6 Hereafter: PAL Protocol 2002. Text of PAL Protocol 2002 in English: www.imo.org  
7 Text of  IMO Reservation and  Guidelines, 2006 in English: www.imo.org    
8 The date of application of the Regulation 392/2009 has been set as the date of the entry into force of the 
Protocol for the EU, but in any case no later than December, 31 2012., regardless of the entry into force of the 
Protocol by that time. 
9 Marija Pospišil Miler-Marija Pospišil, EU Accedes to the 2002 Protocol to the 1974. Athens Convention – 
Application for EU Member States from 31st December 2012., Naše more, 59(3-4), 2012., Dubrovnik, 2012, 
p.125. 
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2 Hereafter: Regulation 1177/2010. Text of Regulation 1177/2010 in English: www.europa.eu  Official Journal 
of the European Union L334/1 
3  Hereafter: LLMC Convention, 1976. Text of LLMC Convention, 1976 in English: www.imo.org  Maximum 
amount of reparation per passenger under LLMC, 1976 is 46 666 SDR with a global limitation of 25 millions 
SDR. 
4  Hereafter: LLMC Protocol 1996. Text of LLMC Protocol, 1996 in English: www.imo.org Maximum amount 
of reparation per passenger under the LLMC Prot, 1996 is 175,000 SDR. For more details about LLMC, 1976 
and LLMC Prot, 1996 see Patrick Griggs – Richard Williams – Jeremy Farr: Limitation of Liability for 
Maritime Claims, 4 Ed., London – Singapore, 2005, p. 7-94. 
5 2005/0241(COD) Draft Report on the proposal for a regulation of the European Parliament and of the Council 
on the liability of carriers of passengers by sea and inland waterways in the event of accidents – first reading, 
p.10.  
6 Hereafter: PAL Protocol 2002. Text of PAL Protocol 2002 in English: www.imo.org  
7 Text of  IMO Reservation and  Guidelines, 2006 in English: www.imo.org    
8 The date of application of the Regulation 392/2009 has been set as the date of the entry into force of the 
Protocol for the EU, but in any case no later than December, 31 2012., regardless of the entry into force of the 
Protocol by that time. 
9 Marija Pospišil Miler-Marija Pospišil, EU Accedes to the 2002 Protocol to the 1974. Athens Convention – 
Application for EU Member States from 31st December 2012., Naše more, 59(3-4), 2012., Dubrovnik, 2012, 
p.125. 

200910 considerably earlier than PAL Protocol 2002 which came into force on April, 23rd 

2014.  

2.1. Regulation EC 392(2009) of the European Parliament and of the Council of 

23 April 2009 on the liability of carriers of passengers by sea in the event of 

accidents 

Regulation 392/2009 represents a significant enhancement to the existing regime of 

liability for the death of, or personal injury to, a passenger and the loss of, or damage to 

luggage at sea. This Regulation lays down the Community regime relating to liability and 

insurance for the carriage of passengers by sea as set out in the relevant provisions of the PAL 

Convention, 1974,11 as amended by the PAL Protocol, 2002 and the IMO Reservation and 

Guidelines, 2006.12 Furthermore, this Regulation extends the application of those provisions 

to carriage of passengers by sea within a single Member State on board ships of Classes A and 

B under Article 4 of Directive 98/18/EC, and lays down certain supplementary 

requirements.13 

Scope of regulation is defined in article 2 which says that regulation 392/2009 shall 

apply to any international carriage within the meaning of point 9 of Article 1 of the PAL 

Convention14 and to carriage by sea within a single Member State on board ships of Classes A 

                                                 
10 Regulation 392/2009 came into force on May,29th 2009 but is applied from December, 31st 2012.  
11 PAL, 1974 adopted by the Comite Maritime International (hereafter – CMI) and International Maritime 
Organization (hereafter – IMO) at Athens on December 13 and came into force on April 28, 1987, having 
received the approval of ten states as required by art. 24. – see text in William Tetley: International Maritime 
and Admiralty Law, Montreal, 2003, p. 703-714. 
12 The Legal Commmittee of the International Maritime Organization on Ocrtober, 19th 2006 at its 92nd session 
adopted the text of reservation , intended for use as a standard reservation , to the PAL Protocol 2002 and  
Guidelines for its implementation , to allow limitation of liability in respect of claims relating to war or 
terrorism. The aim is to put states in a position to ratify the PAL Protocol 2002 and afford passengers better 
cover. According to the text of reservation, the Government concerned reserves the right to and undertakes to 
limit liability to 250 000 units of account in respect of each passenger on each distinct occasion; or 340 million 
units of account overall per ship on each distinct occasion. This relates in particular to war insurance which, 
under Guidelines shall cover liability, if any, for loss suffered as a result of death  or personal injury to a 
passenger caused by: war, civil war, revolution, rebellion, insurrection, or civil strife arising therefrom, or any 
hostile act by or against a belligerent  power: capture, seizure, arrest restraint or detainment and the 
consequences thereof or any attempt thereat: derelict mines, torpedoes, bombs or other derelict weapons of war; 
act of any terrorist or any person acting maliciously or from a political motive and any action taken to prevent or 
counter any such risk; confiscation and expropriation. See: Dragan Bolanča – Petra Amižić Jelovčić, Carriage 
of passengers in Croatia – National Legislation and EU Law, Comparative Maritime Law, No.162., Zagreb, 
2008., p.54. 
13 No later than 30 June 2013, the Commission shall, if appropriate, present a legislative proposal in order, inter 
alia, to extend the scope of this Regulation to ships of Classes C and D under Article 4 of Directive 
98/18/EC.(Regulation 392/2009, article 1.).Commission did not exploit this opportunity. 
14 According to point 9, article 1 of PAL Convention ‘international carriage’ means any carriage in which, 
according to the contract of carriage, the place of departure and the place of destination are situated in two 
different States, or in a single State if, according to the contract of carriage or the scheduled itinerary, there is 
an intermediate port of call in another State. 
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and B under Article 4 of Directive 98/18/EC,15 where the ship is flying the flag of or is 

registered in a Member State; the contract of carriage has been made in a Member State; or 

the place of departure or destination, according to the contract of carriage, is in a 

Member State. It is emphasized that Member States may apply this Regulation to all domestic 

sea-going voyages. This way, The EU Regulation extends the scope of the PAL Protocol 2002  

to include certain domestic passenger services so that they can enjoy the same level of 

protection as international journeys.16  

 Article 3 of this Regulation stipulates that the liability regime17 in respect of 

passengers, their luggage and their vehicles and the rules on insurance or other financial 

security shall be governed by this Regulation, by Articles 1 and 1bis, Article 2(2), Articles 3 

to 16 and Articles 18, 20 and 21 of the Athens Convention set out in Annex I and by the 

provisions of the IMO Guidelines set out in Annex II.18 Therefore, for the loss suffered as a 

result of the death of or personal injury to a passenger caused by a shipping incident,19 the 

carrier shall be liable to the extent that such loss in respect of that passenger on each distinct 

occasion does not exceed 250 000 units of account.20 If and to the extent that the loss exceeds 

                                                 
15 Council Directive 98/18/EC of 17 March 1998 on safety rules and standards for passenger ships. Text in 
English: Official Journal of the European Union L144. Hereafter: Directive 98/18. According to the article 4 of 
Directive 98/18 passenger ships are divided into classes according to the sea area in which they operate. Class A 
means a passenger ship engaged on domestic voyages other than voyages covered by Classes B, C and D.    
Class B means a passenger ship engaged on domestic voyages in the course of which it is at no time more than 
20 miles from the line of coast, where shipwrecked persons can land, corresponding to the medium tide height. 
Class C means a passenger ship engaged on domestic voyages in sea areas where the probability of exceeding 
2,5 m significant wave height is smaller than 10 % over a one-year period for all-year-round operation, or over a 
specific restricted period of the year for operation exclusively in such period (e.g. summer period operation), in 
the course of which it is at no time more than 15 miles from a place of refuge, nor more than 5 miles from the 
line of coast, where shipwrecked persons can land, corresponding to the medium tide height. Class D means a 
passenger ship engaged on domestic voyages in sea areas where the probability of exceeding 1,5 m significant 
wave height is smaller than 10 % over a one-year period for all-year-round operation, or over a specific restricted 
period of the year for operation exclusively in such period (e.g. summer period operation), in the course of which 
it is at no time more than 6 miles from a place of refuge, nor more than 3 miles from the line of coast, where 
shipwrecked persons can land, corresponding to the medium tide height. 
16 Furthermore, the EU Regulation requires carriers engaged in the carriage of passengers on both domestic and 
international journeys, to provide passengers with appropriate and comprehensive information regarding their 
rights.  
17 Paragraph 1, article 5 of Regulation 392/2009 says that this Regulation shall not modify the rights or duties of 
the carrier or performing carrier under national legislation implementing the International Convention on 
Limitation of Liability for Maritime Claims, 1976, as amended by the Protocol of 1996, including any future 
amendment thereto. 
18 The IMO Guidelines as set out in Annex II shall be binding. 
19 ‘Shipping incident’ means shipwreck, capsizing, collision or stranding of the ship, explosion or fire in the ship, 
or defect in the ship. (point 5, article 3 PAL Convention) 
20  The Unit of Account mentioned in this Convention is the Special Drawing Right as defined by the 
International Monetary Fund (article 9. of PAL Convention).Exoneration is prescribed when carrier proves that 
the incident resulted from an act of war, hostilities, civil war, insurrection or a natural phenomenon of an 
exceptional, inevitable and irresistible character; or was wholly caused by an act or omission done with the intent 
to cause the incident by a third party. 
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and B under Article 4 of Directive 98/18/EC,15 where the ship is flying the flag of or is 

registered in a Member State; the contract of carriage has been made in a Member State; or 

the place of departure or destination, according to the contract of carriage, is in a 

Member State. It is emphasized that Member States may apply this Regulation to all domestic 

sea-going voyages. This way, The EU Regulation extends the scope of the PAL Protocol 2002  

to include certain domestic passenger services so that they can enjoy the same level of 

protection as international journeys.16  

 Article 3 of this Regulation stipulates that the liability regime17 in respect of 

passengers, their luggage and their vehicles and the rules on insurance or other financial 

security shall be governed by this Regulation, by Articles 1 and 1bis, Article 2(2), Articles 3 

to 16 and Articles 18, 20 and 21 of the Athens Convention set out in Annex I and by the 

provisions of the IMO Guidelines set out in Annex II.18 Therefore, for the loss suffered as a 

result of the death of or personal injury to a passenger caused by a shipping incident,19 the 

carrier shall be liable to the extent that such loss in respect of that passenger on each distinct 

occasion does not exceed 250 000 units of account.20 If and to the extent that the loss exceeds 

                                                 
15 Council Directive 98/18/EC of 17 March 1998 on safety rules and standards for passenger ships. Text in 
English: Official Journal of the European Union L144. Hereafter: Directive 98/18. According to the article 4 of 
Directive 98/18 passenger ships are divided into classes according to the sea area in which they operate. Class A 
means a passenger ship engaged on domestic voyages other than voyages covered by Classes B, C and D.    
Class B means a passenger ship engaged on domestic voyages in the course of which it is at no time more than 
20 miles from the line of coast, where shipwrecked persons can land, corresponding to the medium tide height. 
Class C means a passenger ship engaged on domestic voyages in sea areas where the probability of exceeding 
2,5 m significant wave height is smaller than 10 % over a one-year period for all-year-round operation, or over a 
specific restricted period of the year for operation exclusively in such period (e.g. summer period operation), in 
the course of which it is at no time more than 15 miles from a place of refuge, nor more than 5 miles from the 
line of coast, where shipwrecked persons can land, corresponding to the medium tide height. Class D means a 
passenger ship engaged on domestic voyages in sea areas where the probability of exceeding 1,5 m significant 
wave height is smaller than 10 % over a one-year period for all-year-round operation, or over a specific restricted 
period of the year for operation exclusively in such period (e.g. summer period operation), in the course of which 
it is at no time more than 6 miles from a place of refuge, nor more than 3 miles from the line of coast, where 
shipwrecked persons can land, corresponding to the medium tide height. 
16 Furthermore, the EU Regulation requires carriers engaged in the carriage of passengers on both domestic and 
international journeys, to provide passengers with appropriate and comprehensive information regarding their 
rights.  
17 Paragraph 1, article 5 of Regulation 392/2009 says that this Regulation shall not modify the rights or duties of 
the carrier or performing carrier under national legislation implementing the International Convention on 
Limitation of Liability for Maritime Claims, 1976, as amended by the Protocol of 1996, including any future 
amendment thereto. 
18 The IMO Guidelines as set out in Annex II shall be binding. 
19 ‘Shipping incident’ means shipwreck, capsizing, collision or stranding of the ship, explosion or fire in the ship, 
or defect in the ship. (point 5, article 3 PAL Convention) 
20  The Unit of Account mentioned in this Convention is the Special Drawing Right as defined by the 
International Monetary Fund (article 9. of PAL Convention).Exoneration is prescribed when carrier proves that 
the incident resulted from an act of war, hostilities, civil war, insurrection or a natural phenomenon of an 
exceptional, inevitable and irresistible character; or was wholly caused by an act or omission done with the intent 
to cause the incident by a third party. 

the above limit, the carrier shall be further liable unless the carrier proves that the incident 

which caused the loss occurred without the fault or neglect of the carrier.21 The liability of the 

carrier for the death of or personal injury to a passenger under Article 3 shall in no case 

exceed 400 000 units of account per passenger on each distinct occasion (article 7 PAL 

Convention). For the loss22 suffered as a result of the death of or personal injury to a 

passenger not caused by a shipping incident, the carrier shall be liable if the incident which 

caused the loss was due to the fault or neglect of the carrier.23  

 For the loss suffered as a result of the loss of or damage to cabin luggage, the carrier 

shall be liable if the incident which caused the loss was due to the fault or neglect of the 

carrier. The fault or neglect of the carrier shall be presumed for loss caused by a shipping 

incident.24 For the loss suffered as a result of the loss of or damage to luggage other than 

cabin luggage, the carrier shall be liable unless the carrier proves that the incident which 

caused the loss occurred without the fault or neglect of the carrier.25 

In the event of loss of, or damage to, mobility equipment26 or other specific equipment 

used by a passenger with reduced mobility, the liability of the carrier shall be governed by 

Article 3(3) of the PAL Convention, as if it was loss of or damage to cabin luggage of the 

passenger. The compensation shall correspond to the replacement value of the equipment 

concerned or, where applicable, to the costs relating to repairs (article 4 Regulation 

392/2009). It may be concleded that mobility equipment is excluded from limitations related 

to luggage. 

                                                 
21 ‘Fault or neglect of the carrier’ includes the fault or neglect of the servants of the carrier, acting within the 
scope of their employment (point 5, article 3 PAL Convention ). 
22 ‘Loss’ shall not include punitive or exemplary damages (point 5, article3 PAL Convention). 
23 The burden of proving fault or neglect shall lie with the claimant.  
24 The liability of the carrier for the loss of or damage to cabin luggage shall in no case exceed 2 250 units of 
account per passenger, per carriage (paragraph 1., article 8. PAL Convention). 
25 Article 15 of PAL Convention prescribes notice of loss or damage to luggage. According to this article the 
passenger shall give written notice to the carrier or his agent: 
a) in the case of apparent damage to luggage: 
1-for cabin luggage, before or at the time of disembarkation of the passenger; 
2-for all other luggage, before or at the time of its re-delivery; 
b) in the case of damage to luggage which is not apparent, or loss of luggage, within 15 days from the date of 
disembarkation or re-delivery or from the time when such re-delivery should have taken place. 
If the passenger fails to comply with this Article, he shall be presumed, unless the contrary is proved, to have 
received the luggage undamaged. liability of the carrier under this Article only relates to loss arising from 
incidents that occurred in the course of the carriage. The burden of proving that the incident which caused the 
loss occurred in the course of the carriage, and the extent of the loss, shall lie with the claimant. Presumptions of 
fault or neglect of a party or the allocation of the burden of proof to a party shall not prevent evidence in favour 
of that party from being considered. 
26 For the purposes of this Regulation, the expression ‘mobility equipment’ should be considered to mean neither 
luggage nor vehicles within the meaning of Article 8 of the PAL Convention. 
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 The carrier shall not be liable for the loss of or damage to monies, negotiable 

securities, gold, silverware, jewellery, ornaments, works of art, or other valuables, except 

where such valuables have been deposited with the carrier for the agreed purpose of safe-

keeping.27 

 The carrier shall not be entitled to the benefit of the limits of liability prescribed if it is 

proved that the damage resulted from an act or omission of the carrier done with the intent to 

cause such damage, or recklessly and with knowledge that such damage would probably 

result (paragraph 1, article 13. PAL Convention).28 

 If the carrier proves that the death of or personal injury to a passenger or the loss of or 

damage to his luggage was caused or contributed to by the fault or neglect of the passenger, 

the Court seized of the case may exonerate the carrier wholly or partly from his liability in 

accordance with the provisions of the law of that court (article 6. PAL Convention). Article 

16th of PAL Convention stipulates that any action for damages arising out of the death of or 

personal injury to a passenger or for the loss of or damage to luggage shall be time-barred 

after a period of two years. As regard to jurisdiction and enforcement, Article 17 and 17bis of 

the 2002 Protocol are not incorporated29 into the Regulation 392/2009 because jurisdiction 

and enforcement are already covered by Council Regulation 44/2001 in civil and commercial 

matters.30   

PAL Convention in article 4bis introduces compulsory insurance of the carrier.31 

Consequently,  when passengers are carried on board a ship registered in a State Party that is 

licensed to carry more than twelve passengers, and this Convention applies, any carrier who 

actually performs the whole or a part of the carriage shall maintain insurance or other 

                                                 
27 The liability of the carrier shall in no case exceed 3 375 units of account per passenger, per carriage (paragraph 
3, article 8. PAL Convention).  The carrier and the passenger may agree, expressly and in writing, to higher 
limits of liability than those prescribed (paragraph 1, article 10 PAL Convention). 
28 The servant or agent of the carrier or of the performing carrier shall not be entitled to the benefit of those limits 
if it is proved that the damage resulted from an act or omission of that servant or agent done with the intent to 
cause such damage, or recklessly and with knowledge that such damage would probably result. 
29 Besides the articles 17 and 17 bis, article 2(1) of PAL Protocol 2002, which referes to scope, was not 
incorporated in the text of Regulation 392/2009.because PAL Convention applies only to the ineternational 
carriage by sea.  The distinction between national and international transport has been eliminated within the 
internal market in maritime transport services and it is therefore appropriate to have the same level and nature of 
liability in both international and national transport within the Community. 
30 The matters covered by Articles 17 and 17bis of the Athens Convention fall within the exclusive competence 
of the Community in so far  as those Articles affect the rules established by Council Regulation (EC) No 44/2001 
of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters (recital 11 of Regulation 392/2009). 
31 More about compulsory insurance with a right of direct action against insurers: Marija Pospišil Miler, 
Atenska konvencija o prijevozu putnika i njihove prtljage morem, 2002., Poredbeno pomorsko pravo, No.158.,  
Zagreb, 2004., pp. 239-24 
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 The carrier shall not be liable for the loss of or damage to monies, negotiable 

securities, gold, silverware, jewellery, ornaments, works of art, or other valuables, except 

where such valuables have been deposited with the carrier for the agreed purpose of safe-

keeping.27 

 The carrier shall not be entitled to the benefit of the limits of liability prescribed if it is 

proved that the damage resulted from an act or omission of the carrier done with the intent to 

cause such damage, or recklessly and with knowledge that such damage would probably 

result (paragraph 1, article 13. PAL Convention).28 

 If the carrier proves that the death of or personal injury to a passenger or the loss of or 

damage to his luggage was caused or contributed to by the fault or neglect of the passenger, 

the Court seized of the case may exonerate the carrier wholly or partly from his liability in 

accordance with the provisions of the law of that court (article 6. PAL Convention). Article 

16th of PAL Convention stipulates that any action for damages arising out of the death of or 

personal injury to a passenger or for the loss of or damage to luggage shall be time-barred 

after a period of two years. As regard to jurisdiction and enforcement, Article 17 and 17bis of 

the 2002 Protocol are not incorporated29 into the Regulation 392/2009 because jurisdiction 

and enforcement are already covered by Council Regulation 44/2001 in civil and commercial 

matters.30   

PAL Convention in article 4bis introduces compulsory insurance of the carrier.31 

Consequently,  when passengers are carried on board a ship registered in a State Party that is 

licensed to carry more than twelve passengers, and this Convention applies, any carrier who 

actually performs the whole or a part of the carriage shall maintain insurance or other 

                                                 
27 The liability of the carrier shall in no case exceed 3 375 units of account per passenger, per carriage (paragraph 
3, article 8. PAL Convention).  The carrier and the passenger may agree, expressly and in writing, to higher 
limits of liability than those prescribed (paragraph 1, article 10 PAL Convention). 
28 The servant or agent of the carrier or of the performing carrier shall not be entitled to the benefit of those limits 
if it is proved that the damage resulted from an act or omission of that servant or agent done with the intent to 
cause such damage, or recklessly and with knowledge that such damage would probably result. 
29 Besides the articles 17 and 17 bis, article 2(1) of PAL Protocol 2002, which referes to scope, was not 
incorporated in the text of Regulation 392/2009.because PAL Convention applies only to the ineternational 
carriage by sea.  The distinction between national and international transport has been eliminated within the 
internal market in maritime transport services and it is therefore appropriate to have the same level and nature of 
liability in both international and national transport within the Community. 
30 The matters covered by Articles 17 and 17bis of the Athens Convention fall within the exclusive competence 
of the Community in so far  as those Articles affect the rules established by Council Regulation (EC) No 44/2001 
of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters (recital 11 of Regulation 392/2009). 
31 More about compulsory insurance with a right of direct action against insurers: Marija Pospišil Miler, 
Atenska konvencija o prijevozu putnika i njihove prtljage morem, 2002., Poredbeno pomorsko pravo, No.158.,  
Zagreb, 2004., pp. 239-24 

financial security, such as the guarantee of a bank or similar financial institution, to cover 

liability under this Convention in respect of the death of and personal injury to passengers.32 

The limit of the compulsory insurance or other financial security shall not be less than 

250 000 units of account per passenger on each distinct occasion.33 

 Distinct from solutions from PAL Protocol 2002, Regulation 392/2009 gives an option 

of advance payment. This legal institute, rather new for maritime carriage, was taken from air 

law.34 Where the death of, or personal injury to, a passenger is caused by a shipping incident, 

the carrier who actually performed the whole or a part of the carriage when the shipping 

incident occurred shall make an advance payment sufficient to cover immediate economic 

needs on a basis proportionate to the damage suffered within 15 days of the identification of 

the person entitled to damages. In the event of the death, the payment shall not be less than 

EUR 21 000.35 An advance payment shall not constitute recognition of liability and may be 

offset against any subsequent sums paid on the basis of this Regulation.36 

 Regulation 392/2009 obligates the carrier and/or performing carrier on providing 

passengers  with appropriate and comprehensible information regarding their rights. Where 

the contract of carriage is made in a Member State, that information shall be provided at all 

points of sale, including sale by telephone and via the Internet. Where the place of departure 

                                                 
32 A certificate attesting that insurance or other financial security is in force in accordance with the provisions of 
this Convention shall be issued to each ship after the appropriate authority of a State Party has determined that 
the requirements of paragraph 1 have been complied with. 
33 A certificate attesting that insurance or other financial security is in force in accordance with the provisions of 
this Convention shall be issued to each ship after the appropriate authority of a State Party has determined that 
the requirements of paragraph 1 have been complied with. With respect to a ship registered in a State Party, such 
certificate shall be issued or certified by the appropriate authority of the State of the ship's registry; with respect 
to a ship not registered in a State Party it may be issued or certified by the appropriate authority of any State 
Party. The certificate shall be carried on board the ship, and a copy shall be deposited with the authorities who 
keep the record of the ship's registry or, if the ship is not registered in a State Party, with the authority of the 
State issuing or certifying the certificate. Member state shall issue certificate after being convinced on the basis 
of a Blue Card that carrier who actually performs the whole or a part of the carriage has insurance or other 
financial security, to cover liability under this Convention in respect of the death of and personal injury to 
passengers.  
34 EU harmonized its legislation with provisions of Convention for the Unification of Certain Rules for 
International Carriage by Air (hereafter: Montreal Convention 1999) by passing the Regulation (EC) No 
889/2002 of the European Parliament and of the Council of 13 May 2002 amending Council Regulation (EC) No 
2027/97 on air carrier liability in the event of accidents (hereafter: Regulation 889/2002). Regulation 889/2002 
determinates in its annex that if a passenger is killed or injured, the air carrier must make an advance payment, to 
cover immediate economic needs, within 15 days from the identification of the person entitled to compensation. 
In the event of death, this advance payment shall not be less than 16000 SDRs (approximate amount in local 
currency). More: Nikoleta Radionov et al., Europsko prometno pravo, Zagreb, 2011., p.430 
35 This provision shall also apply where the carrier is established within the Community (article 6 Regulation 
392/2009). 
36 It shall not be refundable, except in the cases set out in Article 3(1), which refers to exoneration of carrier's 
liability,  or Article 6 of the Athens Convention, which refers to contributory fault,  or Appendix A to the IMO 
Guidelines, or where the person who received it is not the person entitled to damages. 
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is in a Member State, that information shall be provided prior to departure. In all other cases, 

it shall be provided at the latest on departure. To the extent that the information required 

under this Article has been provided by either the carrier or the performing carrier, the other 

shall not be obliged to provide it. The information shall be provided in the most appropriate 

format (article 7 Regulation 392/2009). 

 Right to information is only one of several important passenger's rights elaborated in 

detail within Regulation 1177/2010.37 

2.2. Regulation 1177/2010 of the European Parliament and of the Council of 

24 November 2010 concerning the rights of passengers when travelling by sea and 

inland waterway and amending Regulation (EC) No 2006/2004. 

 Before the adoption of Regulation 1177/2010, all rights of passengers in carriage by 

sea were regulated exclusevely by the Regulation 392/2009. However, it should be 

emphasized that yet in the early 90’s of the last century, under the influence of the trend of the 

consumer rights protection, EU launched a number of initiatives for the protection of 

passenger rights in all modes of transport. First steps in expanding the protection of 

passengers' rights were undertaken in the area of air transport of passengers, which was the 

most developed segment of the market of transportation of passengers and where was 

recorded a high growth. Following the example of legislation in air transport, a set of new 

rules were adopted that would apply mutatis mutandis in other branches of transport.38 

Regulation 1177/2010 establishes rules for sea and inland waterway transport whose 

main goal is to achieve non-discrimination between passengers with regard to transport 

conditions offered by carriers and non-discrimination and assistance for disabled persons and 

persons with reduced mobility. It also takes into account the need of securing the rights of 

passengers in cases of cancellation or delay; minimum information to be provided to 

passengers;39 the handling of complaints as well as general rules on enforcement (article 1 

Regulation 1177/2010). The Regulation specifies the minimum standards of protection of 

passengers, but each carrier can offer passengers even better contractual conditions 

from those envisaged by Regulation 1177/2010. The provisions of this Regulation are 
                                                 
37 Regulation 1177/2010 came into force on January, 6th 2011 but became applicable on December, 18th 2012. 
38See more: Božena Bulum, Prava putnika u pomorskom prijevozu prema uredbi Europske unije 
broj1177/2010, Zbornik Pravnog fakulteta u Zagrebu, Vol. 62, No.4., 2012., p. 1078. 
39Absence of information regarding the events that lead 
to the carrier's liability towards the passengers, is the root cause of  
passengers unfamiliarity with   the rights granted to them. This may also be a a main reason which of such small 
number of complaints against the carriers on account of quality of transportation services by sea. 
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is in a Member State, that information shall be provided prior to departure. In all other cases, 

it shall be provided at the latest on departure. To the extent that the information required 

under this Article has been provided by either the carrier or the performing carrier, the other 

shall not be obliged to provide it. The information shall be provided in the most appropriate 

format (article 7 Regulation 392/2009). 

 Right to information is only one of several important passenger's rights elaborated in 

detail within Regulation 1177/2010.37 

2.2. Regulation 1177/2010 of the European Parliament and of the Council of 

24 November 2010 concerning the rights of passengers when travelling by sea and 

inland waterway and amending Regulation (EC) No 2006/2004. 

 Before the adoption of Regulation 1177/2010, all rights of passengers in carriage by 

sea were regulated exclusevely by the Regulation 392/2009. However, it should be 

emphasized that yet in the early 90’s of the last century, under the influence of the trend of the 

consumer rights protection, EU launched a number of initiatives for the protection of 

passenger rights in all modes of transport. First steps in expanding the protection of 

passengers' rights were undertaken in the area of air transport of passengers, which was the 

most developed segment of the market of transportation of passengers and where was 

recorded a high growth. Following the example of legislation in air transport, a set of new 

rules were adopted that would apply mutatis mutandis in other branches of transport.38 

Regulation 1177/2010 establishes rules for sea and inland waterway transport whose 

main goal is to achieve non-discrimination between passengers with regard to transport 

conditions offered by carriers and non-discrimination and assistance for disabled persons and 

persons with reduced mobility. It also takes into account the need of securing the rights of 

passengers in cases of cancellation or delay; minimum information to be provided to 

passengers;39 the handling of complaints as well as general rules on enforcement (article 1 

Regulation 1177/2010). The Regulation specifies the minimum standards of protection of 

passengers, but each carrier can offer passengers even better contractual conditions 

from those envisaged by Regulation 1177/2010. The provisions of this Regulation are 
                                                 
37 Regulation 1177/2010 came into force on January, 6th 2011 but became applicable on December, 18th 2012. 
38See more: Božena Bulum, Prava putnika u pomorskom prijevozu prema uredbi Europske unije 
broj1177/2010, Zbornik Pravnog fakulteta u Zagrebu, Vol. 62, No.4., 2012., p. 1078. 
39Absence of information regarding the events that lead 
to the carrier's liability towards the passengers, is the root cause of  
passengers unfamiliarity with   the rights granted to them. This may also be a a main reason which of such small 
number of complaints against the carriers on account of quality of transportation services by sea. 

mandatory, so the rights and obligations that are recognized can not be revoked or limited  

by the contract of carriage.40 Where the performance of the obligations under this Regulation 

has been entrusted to a performing carrier, ticket vendor or any other person, the carrier, 

travel agent, tour operator or terminal operator who has entrusted such obligations shall 

nevertheless be liable for the acts and omissions of that performing party, acting within that 

party's scope of employment.41 

All passengers travelling by sea or inland waterways have several fundamerntal rights. 

For instance, in the case of a cancellation or a delay in departure of a passenger service or a 

cruise, passengers departing from port terminals or, if possible, passengers departing from 

ports shall be informed by the carrier or, where appropriate, by the terminal operator, of the 

situation as soon as possible and in any event no later than 30 minutes after the scheduled 

time of departure, and of the estimated departure time and estimated arrival time as soon as 

that information is available. Furthermore, where a carrier reasonably expects the departure of 

a passenger service or a cruise to be cancelled or delayed for more than 90 minutes beyond its 

scheduled time of departure, passengers departing from port terminals shall be offered free of 

charge snacks, meals or refreshments in reasonable relation to the waiting time, provided they 

are available or can reasonably be supplied. In the case of a cancellation or a delay in 

departure where a stay of one or more nights or a stay additional to that intended by the 

passenger becomes necessary, where and when physically possible, the carrier shall offer 

passengers free of charge, adequate accommodation on board, or ashore.42 Where a carrier 

reasonably expects a passenger service to be cancelled or delayed in departure from a port 

terminal for more than 90 minutes, the passenger shall immediately be offered the choice 

between re-routing to the final destination, under comparable conditions, as set out in the 

transport contract, at the earliest opportunity and at no additional cost; or reimbursement of 

the ticket price and, where relevant, a return service free of charge to the first point of 

departure, as set out in the transport contract, at the earliest opportunity. Furthermore, 

Regulation 1177/2010 does not make distinction between cases of the canceled 

departure and delaid departure. Moreover, obligation of the carrier or terminal operator to 

                                                 
40 Ibidem, p. 1083. 
41 In addition to paragraph 1, the party to whom the performance of an obligation has been entrusted by the 
carrier, travel agent, tour operator or terminal operator shall be subject to the provisions of this Regulation, 
including provisions on liabilities and defences, with regard to the obligation entrusted (article 5 Regulation 
1177/2010). 
42 For each passenger, the carrier may limit the total cost of accommodation ashore, not including transport to 
and from the port terminal and place of accommodation, to EUR 80 per night, for a maximum of three nights. 
(article 17 Regulation 1177/2010) 
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compensate passenger’s damage caused by any of these forms of interrupted travel is not 

envisaged.. 

On the other hand, Regulation 1177/2010 stipulates compensation of the ticket price in 

the event of delay in arrival. Without losing the right to transport, passengers may request 

compensation from the carrier if they are facing a delay in arrival at the final destination as set 

out in the transport contract.43  

 One whole chapter in Regulation 1177/2010 is dedicated to rights of disabled persons 

and persons with reduced mobility. Besides the general passenger rights, disabled persons and 

persons with reduced mobility have the following rights when travelling by waterborne 

transport so as to provide them with a right to transport on an equal footing with other 

passengers. 

Disabled persons and persons with redused mobility have right to access to transport 

without any discrimination. Carriers, travel agents and tour operators shall not refuse to accept 

a reservation, to issue or otherwise provide a ticket or to embark persons on the grounds of 

disability or of reduced mobility as such.44 Reservations and tickets shall be offered to 

disabled persons and persons with reduced mobility at no additional cost under the same 

conditions that apply to all other passengers (article 7 Regulation 1177/2010). 

Disabled persons and persons with reduced mobility have the right to free of charge 

assistance by carriers and terminal operators in ports and on board ships, including with 

embarkation and disembarkation. The assistance shall, if possible, be adapted to the individual 

needs of the disabled person or person with reduced mobility (article 10 Regulation 

1177/2010).45 

                                                 
43 The minimum level of compensation shall be 25 % of the ticket price for a delay of at least: 

a) 1 hour in the case of a scheduled journey of up to 4 hours; 
b) 2 hours in the case of a scheduled journey of more than 4 hours, but not exceeding 8 hours; 
c) 3 hours in the case of a scheduled journey of more than 8 hours, but not exceeding 24 hours; or 
d) 6 hours in the case of a scheduled journey of more than 24 hours. 

If the delay exceeds double the time set out in points (a) to (d), the compensation shall be 50 % of the ticket price 
(article 19. Regulation 1177/2010). 
44Carriers, travel agents and tour operators may refuse to accept a reservation from, to issue or otherwise provide 
a ticket to or to embark a disabled person or person with reduced mobility in order to meet applicable safety 
requirements established by international, Union or national law or in order to meet safety requirements 
established by the competent authorities or where the design of the passenger ship or port infrastructure and 
equipment, including port terminals, makes it impossible to carry out the embarkation, disembarkation or 
carriage of the said person in a safe or operationally feasible manner. In case of these events, carriers, travel 
agents and tour operators shall make all reasonable efforts to propose to the person concerned an acceptable 
alternative transport on a passenger service or a cruise operated by the carrier (article 8 Regulation 1177/2010). 
45 Disabled persons and persons with reduced mobility have to notify the carrier at the time of reservation or 
advance purchase of the ticket of their specific needs regarding accommodation, seating, required services or 
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compensate passenger’s damage caused by any of these forms of interrupted travel is not 

envisaged.. 

On the other hand, Regulation 1177/2010 stipulates compensation of the ticket price in 

the event of delay in arrival. Without losing the right to transport, passengers may request 

compensation from the carrier if they are facing a delay in arrival at the final destination as set 

out in the transport contract.43  

 One whole chapter in Regulation 1177/2010 is dedicated to rights of disabled persons 

and persons with reduced mobility. Besides the general passenger rights, disabled persons and 

persons with reduced mobility have the following rights when travelling by waterborne 

transport so as to provide them with a right to transport on an equal footing with other 

passengers. 

Disabled persons and persons with redused mobility have right to access to transport 

without any discrimination. Carriers, travel agents and tour operators shall not refuse to accept 

a reservation, to issue or otherwise provide a ticket or to embark persons on the grounds of 

disability or of reduced mobility as such.44 Reservations and tickets shall be offered to 

disabled persons and persons with reduced mobility at no additional cost under the same 

conditions that apply to all other passengers (article 7 Regulation 1177/2010). 

Disabled persons and persons with reduced mobility have the right to free of charge 

assistance by carriers and terminal operators in ports and on board ships, including with 

embarkation and disembarkation. The assistance shall, if possible, be adapted to the individual 

needs of the disabled person or person with reduced mobility (article 10 Regulation 

1177/2010).45 

                                                 
43 The minimum level of compensation shall be 25 % of the ticket price for a delay of at least: 

a) 1 hour in the case of a scheduled journey of up to 4 hours; 
b) 2 hours in the case of a scheduled journey of more than 4 hours, but not exceeding 8 hours; 
c) 3 hours in the case of a scheduled journey of more than 8 hours, but not exceeding 24 hours; or 
d) 6 hours in the case of a scheduled journey of more than 24 hours. 

If the delay exceeds double the time set out in points (a) to (d), the compensation shall be 50 % of the ticket price 
(article 19. Regulation 1177/2010). 
44Carriers, travel agents and tour operators may refuse to accept a reservation from, to issue or otherwise provide 
a ticket to or to embark a disabled person or person with reduced mobility in order to meet applicable safety 
requirements established by international, Union or national law or in order to meet safety requirements 
established by the competent authorities or where the design of the passenger ship or port infrastructure and 
equipment, including port terminals, makes it impossible to carry out the embarkation, disembarkation or 
carriage of the said person in a safe or operationally feasible manner. In case of these events, carriers, travel 
agents and tour operators shall make all reasonable efforts to propose to the person concerned an acceptable 
alternative transport on a passenger service or a cruise operated by the carrier (article 8 Regulation 1177/2010). 
45 Disabled persons and persons with reduced mobility have to notify the carrier at the time of reservation or 
advance purchase of the ticket of their specific needs regarding accommodation, seating, required services or 

Carriers and terminal operators shall be liable for loss suffered as a result of the loss of 

or damage to mobility equipment or other specific equipment, used by a disabled person or 

person with reduced mobility, if the incident which caused the loss was due to the fault or46 

neglect of the carrier or the terminal operator. The fault or neglect of the carrier shall be 

presumed for loss caused by a shipping incident. The compensation  shall correspond to the 

replacement value of the equipment concerned or, where applicable, to the costs relating to 

repairs (article 15 Regulation 1177/2010).47 

Carriers and terminal operators shall set up or have in place an accessible complaint-

handling mechanism for rights and obligations covered by this Regulation.48 Each Member 

State shall designate a new or existing body or bodies responsible for the enforcement of this 

Regulation as regards passenger services and cruises from ports situated on its territory and 

passenger services from a third country to such ports. Each body shall take the measures 

necessary to ensure compliance with this Regulation.49 The Member States shall lay down 

rules on penalties applicable to infringements of the provisions of this Regulation and shall 

take all the measures necessary to ensure that they are implemented. The penalties provided 

for shall be effective, proportionate and dissuasive.50 The Commission shall report to the 

European Parliament and to the Council by 19 December 2015 on the operation and the 

effects of this Regulation. The report shall be accompanied where necessary by legislative 

proposals implementing in further detail the provisions of this Regulation, or amending it 

(article 29 Regulation 1177/2010). 

 

                                                                                                                                                         
their need to bring medical equipment. For any other assistance the disabled persons and persons with reduced 
mobility need to notify the carrier or terminal operator at least 48 hours in advance and have to present 
themselves at an agreed time ahead of the published embarkation time at a designated point. 
46 This article  shall not apply if Article 4 of Regulation (EC) No 392/2009 of the European Parliament and of the 
Council of 23 April 2009 on the liability of carriers of passengers by sea in the event of accidents (10) applies. 
47  Paragraphs 1 and 2 shall not apply if Article 4 of Regulation (EC) No 392/2009 applies (paragraph 3, article 
15  Regulation 1177/2010). 
48 Where a passenger covered by this Regulation wants to make a complaint to the carrier or terminal operator, 
he shall submit it within 2 months from the date on which the service was performed or when a service should 
have been performed. Within 1 month of receiving the complaint, the carrier or terminal operator shall give 
notice to the passenger that his complaint has been substantiated, rejected or is still being considered. The time 
taken to provide the final reply shall not be longer than 2 months from the receipt of a complaint (article 24 
Regulation 1177/2010). 
49  Any passenger may submit a complaint, in accordance with national law, to the competent body designated 
under paragraph 1, or to any other competent body designated by a Member State, about an alleged infringement 
of this Regulation. The competent body shall provide passengers with a substantiated reply to their complaint 
within a reasonable period of time (paragraph 3, article 25 Regulation 1177/2010). 
50 Member States shall notify those rules and measures to the Commission by 18 December 2012 and shall notify 
it without delay of any subsequent amendment affecting them. 
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3. Carriage of passengers by sea in Croatia 

Republic of Croatia became a member of European Union on July 1st 2013. As a 

member country Croatia has completely integrated EU legislation into its national law. The 

carriage of passengers and luggage by sea in Croatia is regulated by articles 598-633 of 

Croatian Maritime Code. The new Croatian Maritime Code51 was passed on December 8, 

2004, and came into force on December 29, 2004.52 Last amendments to the CMC from 2013 

harmonized Croatian legislation concerning maritime carriage of passengers with EU 

Regulation 392/2009 while solutions from Regulation 1177/2010 were incorporated in 

Croatian legislation 2013 through the newest amendments to Act on transport in liner 

shippnig and occasional coastal maritime traffic.53 

 On the transport of passengers and their luggage in international and domestic 

navigation on ships of class A and B  apply Regulation 392/2009, in distinction from the 

carriage of passengers and their luggage in domestic navigation, on ships that do not belong to 

the class A and B, in which case  provisions of this Code  will be in force (article 612 CMC). 

Compared to Regulation 392/2009, carrier's liability in national navigation on ships that are 

not class A or B, according to CMC, is less severe and is based on proved or presumed fault  

depending on the fact whether the death of or personal injury to a passenger was caused 

during the navigation or as a result of shipwreck, collision, stranding, explosion, fire or defect 

of the ship .(article 613-615 of CMC). The liability of the carrier for the death of or personal 

injury to a passenger is limited in all cases to 175,000 SDR's per passenger and per carriage 

(article 620 of CMC).54 

                                                 
51 The CMC extensive text is divided into twelve parts and has 1.032 articles. Hereafter – CMC.  
52See „Narodne novine“, No. 181/2004, 76/2007, 146/2008, 61/2011, 56/2013. The CMC derogated old 
Maritime Code which was in force from March 22, 1994 .See „Narodne novine“, No. 17/94, 74/94 and  43/96. 
For more details about derogated act see Dragan Bolanča – Axel Luttenberger: Some Views on the New 
Croatian Maritime Code, «Zbornik radova Pravnog fakulteta u Splitu», No. 1-2,  1995, pp. 113 – 117, Dragan 
Bolanča: The New Croatian Maritime Code, «Acta Juridica Hungarica», Budapest, No. 1-2, 1997, pp. 60-63, 
Ivo Grabovac: Plovidbeno pravo Republike Hrvatske, Split, 2003, pp. 11 – 424. About new CMC see: Ivo 
Grabovac: Suvremeno hrvatsko pomorsko pravo, Split, 2005, pp.  7 – 243, Drago Pavić: Pomorsko imovinsko 
pravo, Split, 2006, pp. 29 – 534, Axel Luttenberger: Pomorsko upravno pravo, Rijeka, 2005, pp. 13 – 195, Ivo 
Grabovac – Ranka Petrinović: Pomorsko pravo (pomorsko javno, upravno i radno pravo), Split, 2006, pp. 1 – 
109, Dorotea Ćorić: Novi Pomorski zakonik, Collected Papers «Pomorski zakonik Republike Hrvatske i druge 
novine iz područja pomorskog i prometnog prava», Rijeka, 2005, pp. 9 – 28.  
53 Act on transport in liner shippnig and occasional coastal maritime traffic. See „Narodne novine“, No. 33/06, 
38/09, 87/09, 18/11, 80/13. More on liner shipping: Nikola Mandić-Ivana Lovrić, Koncesije za obavljanje 
javnog prijevoza u linijskom obalnom pomorskom prometu, Naše more, god.58, br. 3-4, Dubrovnik, 2011., 
pp.112.-123., Nikola Mandić – Ana Karamarko, Pregled Zakona o prijevozu u linijskom i povremenom 
obalnom pomorskom prometu, Zbornik radova 3. međunarodne konferencije o pomorskoj znanosti – IMSC, 
2011., Split, 2011., pp.189.-204. 
54 If the total amount payable to all claiments under this article exceeds the global limitation of liability available 
to the carrier under articles 385.-400 of CMC, the carrier may also invoke the latter limitation. See: Jasenko 
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3. Carriage of passengers by sea in Croatia 

Republic of Croatia became a member of European Union on July 1st 2013. As a 

member country Croatia has completely integrated EU legislation into its national law. The 

carriage of passengers and luggage by sea in Croatia is regulated by articles 598-633 of 

Croatian Maritime Code. The new Croatian Maritime Code51 was passed on December 8, 

2004, and came into force on December 29, 2004.52 Last amendments to the CMC from 2013 

harmonized Croatian legislation concerning maritime carriage of passengers with EU 

Regulation 392/2009 while solutions from Regulation 1177/2010 were incorporated in 

Croatian legislation 2013 through the newest amendments to Act on transport in liner 

shippnig and occasional coastal maritime traffic.53 

 On the transport of passengers and their luggage in international and domestic 

navigation on ships of class A and B  apply Regulation 392/2009, in distinction from the 

carriage of passengers and their luggage in domestic navigation, on ships that do not belong to 

the class A and B, in which case  provisions of this Code  will be in force (article 612 CMC). 

Compared to Regulation 392/2009, carrier's liability in national navigation on ships that are 

not class A or B, according to CMC, is less severe and is based on proved or presumed fault  

depending on the fact whether the death of or personal injury to a passenger was caused 

during the navigation or as a result of shipwreck, collision, stranding, explosion, fire or defect 

of the ship .(article 613-615 of CMC). The liability of the carrier for the death of or personal 

injury to a passenger is limited in all cases to 175,000 SDR's per passenger and per carriage 

(article 620 of CMC).54 

                                                 
51 The CMC extensive text is divided into twelve parts and has 1.032 articles. Hereafter – CMC.  
52See „Narodne novine“, No. 181/2004, 76/2007, 146/2008, 61/2011, 56/2013. The CMC derogated old 
Maritime Code which was in force from March 22, 1994 .See „Narodne novine“, No. 17/94, 74/94 and  43/96. 
For more details about derogated act see Dragan Bolanča – Axel Luttenberger: Some Views on the New 
Croatian Maritime Code, «Zbornik radova Pravnog fakulteta u Splitu», No. 1-2,  1995, pp. 113 – 117, Dragan 
Bolanča: The New Croatian Maritime Code, «Acta Juridica Hungarica», Budapest, No. 1-2, 1997, pp. 60-63, 
Ivo Grabovac: Plovidbeno pravo Republike Hrvatske, Split, 2003, pp. 11 – 424. About new CMC see: Ivo 
Grabovac: Suvremeno hrvatsko pomorsko pravo, Split, 2005, pp.  7 – 243, Drago Pavić: Pomorsko imovinsko 
pravo, Split, 2006, pp. 29 – 534, Axel Luttenberger: Pomorsko upravno pravo, Rijeka, 2005, pp. 13 – 195, Ivo 
Grabovac – Ranka Petrinović: Pomorsko pravo (pomorsko javno, upravno i radno pravo), Split, 2006, pp. 1 – 
109, Dorotea Ćorić: Novi Pomorski zakonik, Collected Papers «Pomorski zakonik Republike Hrvatske i druge 
novine iz područja pomorskog i prometnog prava», Rijeka, 2005, pp. 9 – 28.  
53 Act on transport in liner shippnig and occasional coastal maritime traffic. See „Narodne novine“, No. 33/06, 
38/09, 87/09, 18/11, 80/13. More on liner shipping: Nikola Mandić-Ivana Lovrić, Koncesije za obavljanje 
javnog prijevoza u linijskom obalnom pomorskom prometu, Naše more, god.58, br. 3-4, Dubrovnik, 2011., 
pp.112.-123., Nikola Mandić – Ana Karamarko, Pregled Zakona o prijevozu u linijskom i povremenom 
obalnom pomorskom prometu, Zbornik radova 3. međunarodne konferencije o pomorskoj znanosti – IMSC, 
2011., Split, 2011., pp.189.-204. 
54 If the total amount payable to all claiments under this article exceeds the global limitation of liability available 
to the carrier under articles 385.-400 of CMC, the carrier may also invoke the latter limitation. See: Jasenko 

In article 606 of CMC is explicitly said that provisions of the Regulation 1177/2010 

will apply on passenger rights, except in respect of passengers traveling : 

a) on vessels authorized to transport up to 12 people; 

b) on vessels whose crew does not count more than three members, or where the 

length of the overall passenger service is less than 500 meters in one direction; 

c) on excursion and sightseeing tours  different from the cruise; 

d) to vessels which are not mechanically operated, as well as the original and 

individual replicas of historical passenger vessels designed before 1965, made largely of 

original material and authorized to transport up to 36 passengers. 

4. Conclusion 

Despite the opposition of maritime carriers, PAL Protocol 2002 altered radically 

previous convention with protocols. It established a new liability regime by introducing two 

tier liability system55 and adopting strict liability for death and personal injury claims caused 

by shipping incidents. PAL Protocol 2002 requires compulsory insurance in respect of such 

liability and allows direct action against insurers. Althrough, this international document gives 

passengers satisfactory rights, EU took one step more towards their ultimate goal, which is 

complete and adequate protection of passengers, when adopted Regulation 392/2009 and 

Regulation 1177/2010. Regulation 392/2009 incorporates the relevant provisions of PAL Prot, 

2002 and extends the application of those provisions to carriage by sea within a single 

Member State. Besides that, it also contains some additional provision to  PAL Protocol 2002, 

such as advance payment and special regulation of mobility equipment, all in order to achieve 

complete uniformity within EU as well as suitable protection for  passengers. In addition to it, 

Regulation 1177/2010  establishes rules for sea and inland waterway transport whose main 

goal is to achieve non-discrimination between passengers with regard to transport conditions 

offered by carriers and non-discrimination and assistance for disabled persons and persons 

with reduced mobility. Even though they impose stricter liability of maritime carriers and 

imply a greater financial burden to them and to insurers in the event of accident, EU has 

                                                                                                                                                         
Marin, Ugovori o prijevozu putnika i prtljage morem, Zagreb, 2005., pp.18-19 CMC adopts solutions from 
LLMC, 1976 and LLMC Prot, 1996. According to these acts, in respect of claims arising on any distinct 
occasion for loss of life or personal injury to passengers of a ship, the limit of liability of the carrier is limited to 
175,000 SDR's multiplied by the number of passengers which the ship is authorized to carry according to the 
ship's certificate. Bolanča, D. -  Amižić Jelovčić, P., o.c., p. 55 
55 Two tier liability system was implemented following the example of  the Montreal Convention, 1999. 
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adopted these regulations and created comprehensive protection of passengers in carriage by 

sea.  

The carriage of passengers and luggage by sea in Croatia is regulated by Croatian 

Maritime Code. Last amendments to the CMC from 2013 harmonized Croatian legislation 

concerning maritime carriage of passengers with  Regulation 392/2009 while solutions from 

Regulation 1177/2010 were incorporated in Croatian legislation 2013 through the newest 

amendments to the  Act on transport in liner shipping and occasional coastal maritime traffic. 

Turkey, as a candidate country, also has an obligation of incorporating EU current 

rules into its national law. Harmonization of laws is one of most important requirements for 

EU membership. Large improvement in quality of maritime legislation56 in Turkey was 

acomplished by the adoption of new Turkish Commercial Law.57 The New Law was 

promulgated in the Official Gazette on 14 February 2011.58 As stated in the New Turkish 

Commercial Code No. 6102 and Law No. 6103 on Validity and Application of the Turkish 

Commercial Code, the New Law became effective on 1 July 2012.59 Although Turkey did not 

ratify PAL Protocol 2002, it implemented all its important solutions as part of new Code. A 

great variety of amendments have been introduced by the New TCC, given that there has been 

a significant increase in the number of the sea carriage of passengers and their luggage in 

Turkey, solutions from the PAL Protocol 2002  have formed the basis for new regulation of 

this relevant field of interest. Nevertheless, it would be advisable for Turkey to implement 

provisions from Regulation 392/2009, as well as Regulation 1177/2010 regarding the rights of 

passengers in maritime carriage. This way, not only that Turkey would synchronize 

completely  its maritime law with the European, but it would also provide all the passengers 

the best possible legal protection. 

 

 
                                                 
56 Turkish maritime law is heavily influenced by German law and the continental legal system upon which 
German law is founded. Yet, Turkish maritime commerce is routinely conducted according to Anglo-Saxon 
business principles. Although this difference has, on the one hand, created a dichotomy between maritime law 
and the business practices to which it applies, it has, on the other hand, enabled Turkish maritime lawyers to 
understand and appreciate different maritime regimes. Hakan Karan, Turkish Maritime Law Update, Journal of 
Maritime Law & Commerce, July, 2002, pp. 371. – 380. 
57 The Turkish Commercial Code includes the Maritime Law. The fourth book of the Turkish Commercial Code 
(TCC) is dedicated to maritime law, and includes the following topics: To fly and use the Turkish flag, Property 
and real rights on vessels, Owners' liabilities, Carrier's liabilities due to loss or damage to the load, Charter 
parties, Owners' rights, Sea accidents, Vessel liens, Lien on cargo, Legal practice, Arbitration clauses and 
Jurisdiction clauses. 
58 Previous Turkish Commercial Code, numbered 6762,  had been  in effect since January 1st, 1957. 
59 See more: New Turkish Commercial Code – a blueprint for the future, www.pwc.com.tr, pp.6. 
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amendments to the  Act on transport in liner shipping and occasional coastal maritime traffic. 

Turkey, as a candidate country, also has an obligation of incorporating EU current 

rules into its national law. Harmonization of laws is one of most important requirements for 

EU membership. Large improvement in quality of maritime legislation56 in Turkey was 

acomplished by the adoption of new Turkish Commercial Law.57 The New Law was 

promulgated in the Official Gazette on 14 February 2011.58 As stated in the New Turkish 

Commercial Code No. 6102 and Law No. 6103 on Validity and Application of the Turkish 

Commercial Code, the New Law became effective on 1 July 2012.59 Although Turkey did not 

ratify PAL Protocol 2002, it implemented all its important solutions as part of new Code. A 

great variety of amendments have been introduced by the New TCC, given that there has been 

a significant increase in the number of the sea carriage of passengers and their luggage in 

Turkey, solutions from the PAL Protocol 2002  have formed the basis for new regulation of 

this relevant field of interest. Nevertheless, it would be advisable for Turkey to implement 

provisions from Regulation 392/2009, as well as Regulation 1177/2010 regarding the rights of 

passengers in maritime carriage. This way, not only that Turkey would synchronize 

completely  its maritime law with the European, but it would also provide all the passengers 

the best possible legal protection. 

 

 
                                                 
56 Turkish maritime law is heavily influenced by German law and the continental legal system upon which 
German law is founded. Yet, Turkish maritime commerce is routinely conducted according to Anglo-Saxon 
business principles. Although this difference has, on the one hand, created a dichotomy between maritime law 
and the business practices to which it applies, it has, on the other hand, enabled Turkish maritime lawyers to 
understand and appreciate different maritime regimes. Hakan Karan, Turkish Maritime Law Update, Journal of 
Maritime Law & Commerce, July, 2002, pp. 371. – 380. 
57 The Turkish Commercial Code includes the Maritime Law. The fourth book of the Turkish Commercial Code 
(TCC) is dedicated to maritime law, and includes the following topics: To fly and use the Turkish flag, Property 
and real rights on vessels, Owners' liabilities, Carrier's liabilities due to loss or damage to the load, Charter 
parties, Owners' rights, Sea accidents, Vessel liens, Lien on cargo, Legal practice, Arbitration clauses and 
Jurisdiction clauses. 
58 Previous Turkish Commercial Code, numbered 6762,  had been  in effect since January 1st, 1957. 
59 See more: New Turkish Commercial Code – a blueprint for the future, www.pwc.com.tr, pp.6. 
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Abstract 

The rapid spreading of social networking sites such as Facebook, Twitter or WhatsApp has a 
profound impact on the workplace. Pre-employment search on these sites is common practice, 
yet it remains in the grey zone of law. This paper provides thoughts on the nature of these 
relatively new, digital channels of communication and examines the potential dangers of pre- 
employment screening from the angle of privacy protection and anti-discrimination. It 
examines how the right to privacy is balanced against the employers’ lawful rights and 
interests such as to avoid vicarious liability and to recruit the best possible employees. 
Viewpoints from different backgrounds are discussed, highlighting the key patterns, legal 
lacunas and possible solutions.  
 
 
Keywords: social networking sites; privacy; employment 
 

 
1. Plenty of Information Only Few Clicks Away  

It comes without surprise that Google search is part of the recruitment process in many 

workplaces. It is a fast, easy, cost effective and in overall, very convenient way to find 

information about the job applicants. With a few clicks of the mouse the employer may not 

only check the candidates’ background and verify some of the facts stated in the CV 

(professional experience, skills, qualifications etc.) but also gets his first impressions on the 

future employee.2 Given the wide spread use of social networking sites (SNSs), the Google 

search will probably lead to a profile such as Facebook or Twitter. Very often it is this stage 

where the important decision whether a candidate will evolve to employee is made. Profiles 

                                                 
1 This paper was written with the support of OTKA, PD 996246 grant. 
2 Sherry D. Sanders, 2012. p. 243 ; Victoria R. Brown – E. Daly Vaughn 2011. p. 219. 
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are tale-telling. Posts full of spelling mistakes speak loud about the lack of written 

communication skills and most certainly ruin the effect of even the most impressive 

motivation letter. No matter how nice the recommendations attached to the application are, 

pictures suggesting drug abuse or extensive use of alcohol, or offensive comments about 

former company and colleagues will get the application shipwrecked. The employers most 

certainly look for red flags when they type the applicants name in the Google browser. 

However, the information they encounter (most cases without the authorisation or even 

previous knowledge of the owner of the profile) is more than warning signs. The posts, 

comments, pictures, even the music shared reveal a multitude of information on the lifestyle, 

political and spiritual views, family status or sexual orientation of the candidate. As we can 

see these data are not work related, on the contrary, they concern the candidate’s personal life, 

often the most private aspects of it.  

2. Social Networking Sites3 

Users of SNSs step outside their immediate family circle and enter the realm of virtual 

social interactions; they introduce themselves by sharing information; connect and 

communicate with other each other. SNSs are products of what the Spanish sociologist and 

cybernetic culture theoretician Manuel Castells calls “global network society”, a society 

where the guiding principle is “being online”.4 SNSs differ from physical places in many 

respects: they are mediated, and potentially global, searchable, and the interactions may be 

recorded or copied and also these sites may have invisible audiences or audiences not present 

at the time of the conversation.5 The popularity of these sites lies in their social functions. By 

giving users a forum in which they can create social identities, build relationships and 

accumulate social capital, Facebook and other SNSs fulfil basic human needs.6 This explains 

why in many cases employees and job candidates themselves contribute to invasion of their 

privacy by oversharing.  

Their placement on a “from private to public” spectrum proves to be difficult. In my 

opinion, because of their distinctive features, the objectives they serve and the environment 

they operate in SNSs have public, semi-public and private aspects at the same time. Images in 

academic literature attempting to capture posts with relevance to the employment relationship 
                                                 
3 Social networking sites are typical examples of the so-called Web 2.0 sites that enable users to interact with 
each other in a virtual community. The idea behind these sites is to connect people like friends; alumni etc. with 
one another on an informal basis and make communication more effective. 
4 Manuel Castells, 2010. p. 406. 
5 Danah Boyd – Nicole Ellison, 2008. p. 210. 
6 James Grimmelman, 2009. p. 1206. 
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include “new water cooler” and “notice board of the staff canteen”. In the UK even if SNS 

profiles are set to private, there can generally be no expectation of privacy, the posts will be 

deemed to be public. In other countries the size of the intended audience plays a relevant role. 

However, even if SNSs posts are intended to be accessible to a limited audience, case law on 

“Facebook firings” from in and outside the European Union shows that privacy is of relative 

value. The semi-public aspect is also supported by the fact that these sites operate in a virtual 

space, thus whatever is put on the platform is relatively easy to search, reach, share and trace. 

The more limited the audience, the closer the information shared is to being considered 

private. One-to-one functions such as mail or chat should be treated as private and enjoy legal 

protection accordingly.  

3. Privacy Concerns  

Due to their inherent characteristics, SNSs pose a challenge on traditional privacy 

regulations, which are typically concerned with protection of citizens against unfair or non-

proportional processing of personal data by the public administration, and businesses, and 

offer only very few rules governing the publication of personal data at the initiative of private 

individuals.7  

Within the European context, the legal assessment of a pre-employment Google search is 

shaped by the principles of data protection enshrined in documents such as: Directive 

95/46/EC8; the OECD Guidelines on the Protection of Privacy (hereinafter: OECD 

Guidelines); the UN Guidelines9; the Council of Europe's Convention No. 108 (hereinafter: 

CoE Convention) as well as the national employment and data protection provisions. Below 

application of the following most important principles are examined: fair and lawful 

processing (as an overarching principle); data reduction and data economy; permission; 

purpose; direct collection; access; accuracy and limitation.  

The overarching twin principle of fairness and lawfulness is the no. 1 principle of the UN 

Guidelines, it is also enshrined in Art. 5(a) of the CoE Convention; in Art 6(1)(a) of Directive 

95/46/EC. It is a crucial requirement, one that is embodied in numerous specific sub-

requirements. It covers but it is not limited to existence of a fair and legal grounds. Art. 7 of 

Directive 95/46/EC lists six potential options; personal data shall only be processed:  
                                                 
7 International Working Group on Data Protection in Telecommunications. p. 1.  
8 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of 
individuals with regard to the processing of personal data and on the free movement of such data OJ L 281 of 
23.11.1995. 
9 Guidelines for the Regulation of Computerized Personal Data Files, as adopted by General Assembly 
resolution 45/95 of 14 December 1990. 
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a) based on the data subject's unambiguous consent or processing is necessary for:  

b) performance of a contract with the data subject;  

c) compliance with a legal obligation imposed on the controller;  

d) protection of the vital interests of the data subject;  

e) performance of a task carried out in the public interest; or  

f) legitimate interests pursued by the controller, subject to an additional balancing test 

against the data subject’s rights and interests.  

Naturally, irrespective of the existence of a legal ground, data processing must always 

comply with the principle of necessity, proportionality, purpose limitation and all the other 

general requirements discussed later in this paper. Out of the six grounds, those listed in (a), 

(b) and (f) appear to be reasonable candidates for justifying pre-employment search on SNSs. 

Relying on Art. 7(a) is very shaky ground as the genuine nature of consent is always 

questionable due to the power imbalances of the parties. Though in itself it is – in my opinion 

– an insufficient justification, attaining consent complies with other data protection principles 

such as transparency. Art. 7(b) provides a legal ground in situations where “processing is 

necessary for the performance of a contract to which the data subject is party or in order to 

take steps at the request of the data subject prior to entering into a contract”. This article 

covers pre-contractual relations, provided that steps are taken at the request of the data 

subject, rather than at the initiative of the controller or any third party. However, detailed 

online background checks are unlikely be considered as necessary steps made at the request of 

the data subject.  

The employer may also try to rely on Art. 7(f). To select the best possible candidate is 

a legitimate interest. Careful selection is also important because the employer is liable for the 

damage caused by actions of employees committed within the scope or course of 

employment. To avoid vicarious liability and “negligent hiring” claims the future employer 

has to take reasonable action to examine the candidate’s background, to gain relevant 

information, verify documentations etc. However it has to be balanced against the candidate’s 

rights and interests (to express him- or herself freely, right to private life, etc.). It is also 

noteworthy that less intrusive measures are available to check the validity of the statements of 

the candidate. The employer may (with the consent of the candidate) ask for reference about 

the former employee or search public databases (classified directory for example). 

According to the principle of data reduction and data economy (also called as principle 

of necessity, non-excessiveness or proportionality by the various data protection instruments) 

data processing systems must be designed and selected to collect, process and use as little 
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employment. To avoid vicarious liability and “negligent hiring” claims the future employer 

has to take reasonable action to examine the candidate’s background, to gain relevant 

information, verify documentations etc. However it has to be balanced against the candidate’s 

rights and interests (to express him- or herself freely, right to private life, etc.). It is also 

noteworthy that less intrusive measures are available to check the validity of the statements of 

the candidate. The employer may (with the consent of the candidate) ask for reference about 

the former employee or search public databases (classified directory for example). 

According to the principle of data reduction and data economy (also called as principle 

of necessity, non-excessiveness or proportionality by the various data protection instruments) 

data processing systems must be designed and selected to collect, process and use as little 

personal data as possible (see e.g. Art. 6(1)(c) and Art. 7 of Directive 95/46/EC, Art. 5(c) of 

the CoE Convention). This principle is infringed as Facebook reveals a multitude of mostly 

non-work related information.  

The collection, processing and use of personal data are only admissible if either it is 

expressly permitted by legal provision or the data subject has expressly consented in advance. 

Generally no legal provision exists (except in relation to certain specific categories of 

workers) and the permission is also missing. In line with the principle of purpose, the 

purposes for which data is be processed or used must be defined at the time of collection and 

personal data can only be processed and used in accordance with this purpose (See para 9 of 

the OECD Guidelines; Principle 3 of the UN Guidelines; Art. 5(b) of the CoE Convention and 

Art 6(1)(b) of Directive 95/46/EC). In our case the purpose is most likely the selection of the 

best possible candidate and verification of facts stated in the CV.  

According to the principle of direct collection, personal data must be collected from 

the data subject, unless an exemption applies by law, or the collection from the data subject 

would require disproportionate effort and the justified interests of the data subject are not 

affected. Personal data in our case is not collected from the candidate, and as the collection 

from the data subject would not require disproportionate effort, the exception rule does not 

apply either, consequently this principle is violated.  

Candidates have the right to know what information is collected about them, for what 

reason and how it will be used. The principle of access and openness is violated, because the 

data subject may not access the information that is stored concerning him or her after the 

Google search. The principle of accuracy (data quality and correctness) is enshrined in para 8 

of the OECD Guidelines; Art. 5(d) of the CoE Convention and Art 6(1)(d) of Directive 

95/46/EC. Assessing someone’s potential employability based on an online profile may 

produce false results. Profiles do not necessarily provide an accurate and up to date picture of 

the individual. As it was demonstrated in the French test case cited above, pre-employment 

screens are often superficial and thus are very likely to lead to speculative conclusions. The 

principle of accuracy would require correction of incorrect personal data, however, as the 

candidate is unaware of the search let alone its result, he or she clearly cannot demand the 

employer to correct inappropriate data. Finally, the principle of limitation would require the 

employer to erase the personal data collected from the Internet once it is no longer necessary 

for the purpose for which it has been collected (i.e. the job is filled). This is generally unlikely 

to happen in practice. 
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4. Pre-employment Google Search as Potential Discrimination Case 

Google search does not only raise privacy concerns, it may also lead to discriminatory 

practice. According to EU regulations as well as national employment and data protection 

laws employers are only permitted to ask for personal information about the applicant’s if the 

information is relevant to the specific job. The main problem with Google search is that the 

employer also collects information that he or she would not have the right to obtain during a 

job interview. In addition this happens without the candidate’s knowledge. Googling may 

very well lead to discrimination and unethical practices, applicants can be eliminated because 

the content they post online is considered to be inappropriate or it simply does not fit with the 

image of the company. A huge body of academic literature is dedicated to protection against 

discrimination including prohibition of discriminatory hiring (job advertisements and 

interviews infringing the principle of equal treatment etc.), yet the potential danger of Google 

search form the perspective of discrimination is under-researched. 

To highlight the relevance of the issue I would like to speak of a recent field study 

conducted by academics of Université Paris Sud. During one year from March 2012 to March 

2013 the researchers handed in more than 800 applications for real accountant job offers in 

the greater Paris area. They adjusted the content of Facebook accounts of the candidates to 

manipulate the perceived origins of applicants (hometown and language spoken). The twist of 

the experiment was that they only manipulated the Facebook profiles, not the application 

material, this way they could see the impact of pre-employment screening on the number of 

call-backs received from employers. The test applicant received a third fewer call-backs 

compared to the control applicant. During the course of the experiment they modified the 

profiles so that the language spoken by the applicants could only be reached by clicking on a 

tab. The finding was surprising. In subsequent months, the gap between the two applicant 

types shrank and virtually disappeared suggesting that the future employers based their hiring 

decision on a search that only concerned the very surface of the profiles.10  

The push toward the emergence of legal parameters to control the privacy aspects of 

SNSs in the employment context is a visible trend in the US. Lawyers warn of increasing 

numbers of “failure to hire” lawsuits if it can be proved that employers are using SNSs to 

gather information on the candidate’s protected characteristics (such as marital status, 

religion, race, sexual identity, political opinion or national origin) as a basis for hiring 

                                                 
10 Matthieu Manant – Serge Pajak – Nicolas Soulié, 2014. 
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10 Matthieu Manant – Serge Pajak – Nicolas Soulié, 2014. 

decisions.11 To give an example: In 2007 the University of Kentucky was looking for a 

founding director for the university’s astronomical observatory. C. Martin Gaskell applied for 

the position and being the best candidate by far, he stood high chances of getting hired. Yet, at 

a certain point along the selection procedure the hiring committee found his blog, that 

discussed astronomy and the Bible from a creationist viewpoint. The same committee that had 

previously noted that Gaskell was “clearly the most experienced” candidate and had “already 

done everything [the hiring committee] could possibly want the observatory director to do,” 

recommended another candidate for the position. Gaskell sued for religious discrimination.12  

5. Possible Responses 

The assessment of pre-employment google search depends on the privacy awareness of 

the given country. In Finland the Data Protection Ombudsman explicitly stated that employers 

cannot use Internet search engines such as Google to collect background information on job 

candidates.13 He said: “According to the Privacy in Working Life Act, employers can only 

view personal data provided by their employees, and this includes data about job applicants”. 

The response was a lot milder for instance in the UK. The Employment Practices Code 

published by the UK Information Commissioner's Office simply advised employers to 

“[e]nsure there is a clear statement on the application form or surrounding documents, 

explaining what information will be sought and from whom” and “explain the nature of and 

sources from which information might be obtained about the applicant in addition to the 

information supplied directly by the applicant”14.  

The above mentioned reactions came from expert bodies; however, we can also find 

hard law responses. A draft bill on “Arbeitnehmerdatenschutz” was produced on 25 August 

2010 in Germany. The draft prohibited employers from using personal SNSs to screen 

applicants, but allowed the use of business-focused networks when conducting background 

checks.15 The Explanations by the Home Office on Internet searches of the employer 

highlighted that the employer may, in principle, gather information on an applicant from all 

publicly available sources (e.g. newspapers or Internet). Regarding  online social networks, as 

far as they serve private use (e.g. Facebook, schülerVZ, StudiVZ or StayFriends), the 

                                                 
11 Renee L. Waring – F. Robert Buchanan, 2010. p. 19. 
12 Gaskell v. Univ. of Kentucky, No. CIV.A. 09 -244-KSF, 2010 WL 4867630 (E.D. Ky. Nov. 23, 2010). Cited 
by Kathleen Carlson, 2014. p. 484. The case was later settled. 
13 William McGeveran, 2006.  
14 Information Commissioner’s Office 2011 
15 See § 32 Absatz 6 BDSG Access from: < http://www.arbeitnehmerdatenschutz.de/Gesetz/32-BDSG-
Datenerhebung-vor-Beschaeftigungsverhaeltnis.html > 
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employer may not use them to get information. However, the employer may benefit from 

searching those SNSs that are intended to represent its members professionally (e.g. Xing, 

Linked In).16 Due to lack of consensus the draft was rejected in 2013. 

6. Lessons to Be Learned?  

The arrival of social networking sites is perhaps one of the biggest changes in the 

workplace over the last decade. The spreading of these new channels of communication has 

both beneficial and adverse effects. They can combat inequality and accelerate human 

progress; the freedom of assembly and association, the right to strike17 can be exercised not 

only traditionally but also on a virtual level on SNSs or other virtual platforms. It is 

undeniable that social networking sites provide a new forum for people (and workers) to 

communicate about different issues; they shape identity and create new cultures. However, 

because they make information relatively easy to access SNSs provide employers additional 

opportunities to monitor and inspect the job candidates conduct, at occasions even the most 

personal and sensitive aspects of it. The employers’ need for information has to be balanced 

with the applicants’ right to respect for their private life, freedom of expression as well as 

their right not to be discriminated. A clear-cut solution would be to avoid pre-employment 

Google search in general (see the Finnish example above). On a theoretical level, such a 

system can be backed up by referring to the very nature of SNSs: these sites operate without 

pre-edition, or any kind of previous control, therefore enable expression of very diverse and 

unfiltered opinions. The possibility of background checks have a destructive impact on the 

quality of online human interaction, on the long run they may force users to create duplicate 

profiles, and censor their online activities for fear of being judged by their future employer. 

Obviously, the acceptance of the current practice may have a chilling effect and render a 

widespread communication medium dangerous for people to use.18  

Yet, I think imposing a complete ban on pre-employment screens is not feasible 

mostly because the invisibility of the search and the benefits it offers (fast, cheap, and easy). 

The solution the UK Information Commissioner's Office advocates, that is to notify the 

candidates about the background checks and document what data is collected, is more 

realistic. A written policy that specifies what information or sites will be consulted before the 

                                                 
16 Access from: < http://www.arbeitnehmerdatenschutz.de/Gesetz/32-BDSG-Datenerhebung-vor-
Beschaeftigungsverhaeltnis.html > ; See also: Peter Gola, 2011 ; Jan Tibor Lelley – Florian Müller, 2011.  
17 The first virtual industrial action was organised by Italian employees of IBM on Second Life. See Edit Kajtár, 
2011. 
18 Leigh A. Clark – Serry J Roberts, 2010. 
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only traditionally but also on a virtual level on SNSs or other virtual platforms. It is 

undeniable that social networking sites provide a new forum for people (and workers) to 

communicate about different issues; they shape identity and create new cultures. However, 

because they make information relatively easy to access SNSs provide employers additional 

opportunities to monitor and inspect the job candidates conduct, at occasions even the most 

personal and sensitive aspects of it. The employers’ need for information has to be balanced 

with the applicants’ right to respect for their private life, freedom of expression as well as 

their right not to be discriminated. A clear-cut solution would be to avoid pre-employment 

Google search in general (see the Finnish example above). On a theoretical level, such a 

system can be backed up by referring to the very nature of SNSs: these sites operate without 

pre-edition, or any kind of previous control, therefore enable expression of very diverse and 

unfiltered opinions. The possibility of background checks have a destructive impact on the 

quality of online human interaction, on the long run they may force users to create duplicate 

profiles, and censor their online activities for fear of being judged by their future employer. 

Obviously, the acceptance of the current practice may have a chilling effect and render a 

widespread communication medium dangerous for people to use.18  

Yet, I think imposing a complete ban on pre-employment screens is not feasible 

mostly because the invisibility of the search and the benefits it offers (fast, cheap, and easy). 

The solution the UK Information Commissioner's Office advocates, that is to notify the 

candidates about the background checks and document what data is collected, is more 

realistic. A written policy that specifies what information or sites will be consulted before the 

                                                 
16 Access from: < http://www.arbeitnehmerdatenschutz.de/Gesetz/32-BDSG-Datenerhebung-vor-
Beschaeftigungsverhaeltnis.html > ; See also: Peter Gola, 2011 ; Jan Tibor Lelley – Florian Müller, 2011.  
17 The first virtual industrial action was organised by Italian employees of IBM on Second Life. See Edit Kajtár, 
2011. 
18 Leigh A. Clark – Serry J Roberts, 2010. 

decision is made, who will conduct the review, and what records will be maintained helps to 

prevent possible lawsuits. Before hitting on “search” it is also advisable that the employer ask 

him- or herself if the search fulfils the general requirements of processing data or not. Is it 

reasonable? Are there other, less intrusive measures available?  

To select the best possible candidate for the job is a legitimate interest of the employer; 

however Google search is not without its dangers. Although the current practice clearly goes 

against the most basic principles of lawful data processing it is unlikely to change also 

because of the users of the SNSs. While users do not intend their future employers to see their 

posts and pictures on Facebook or Twitter, it is them who make it possible for the public 

(including employers) to access information on their profile. The desire of self-expression, 

information sharing, networking, etc. is dominant when the profiles are shaped, the opposite 

desire, the one for clear separation of work and private life, the wish for solitude kicks in or is 

realised later (or too late). This is one of the reasons why pre-employment search on social 

networking sites remains in the grey zone of law.  

For the time being candidates may protect themselves mainly by being cautious about 

what information they share online and by choosing their privacy settings wisely. This of 

course presupposes a certain awareness of one’s digital footprint. As to the adverse effects, 

the biggest concern is the issue of how to provide evidence. Even though in discrimination 

cases the burden of proof is reversed, employment discrimination can often be difficult to 

prove. Though, unfortunately candidates are seldom in the position to present a prima facie 

case for discrimination, successful cases such as the one concerning the job at University of 

Kentucky cited above give rise for optimism. 

 

References  

[1] BOYD, D. ELLISON N. Social Network Sites: Definition, History, and Scholarship. 

Journal of Computer-Mediated Communication. 2008. vol. 13. no. 1. pp. 210-230. 

[2] BROWN, V. R., VAUGHN, E. D. The Writing on the (Facebook) Wall: The Use of 

Social Networking Sites in Hiring Decisions. Journal of Business and Psychology. 2011. 

vol. 26. no. 2. pp. 219-225 

[3] CARLSON, K. Social Media and the Workplace: How I Learned to Stop Worrying and 

Love Privacy Settings and the NLRB. Florida Law Review. 2014. vol. 66. no. 1. pp. 479-

509, Access from: <http://www.floridalawreview.com/2014/kathleen-carlson-social-

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



332

media-and-the-workplace-how-i-learned-to-stop-worrying-and-love-privacy-settings-

and-the-nlrb> 

[4] CASTELLS, M. The Rise of the Network Society: The Information Age: Economy, 

Society and Culture Vol. 1nd ed. Chichester: Wiley Blackwell 2010. ISBN 1-405-19686-

6, 978-1-4051-9686-4. 

[5] CLARK, L. A. ROBERTS, S. J. Employer’s Use of Social Networking Sites: A Socially 

Irresponsible Practice. Journal of Business Ethics. 2010. vol. 95. no. 4. pp. 507-525. 

[6] GOLA, P. Von Personalakten- und Beschäftigtendaten. Recht der Datenverarbeitung. 

2011. vol. 27. no. 2. pp. 66-68; 

[7] GRIMMELMAN, J. Saving Facebook. Iowa Law Review. 2009. vol. 94. pp. 1137-1206. 

[8] INFORMATION COMMISSIONER’S OFFICE Data Protection. The Employment 

Practices Code (2011) Access from: <https://ico.org.uk/media/for-

organisations/documents/1064/the_employment_practices_code.pdf >  

[9] INTERNATIONAL WORKING GROUP ON DATA PROTECTION IN 

TELECOMMUNICATIONS. Report and Guidance on Privacy in Social Network 

Services. 43rd Meeting, 3-4 March 2008, Rome. Access from: 

<https://cbpweb.nl/sites/default/files/downloads/int/opinie_social_network_services.pdf   

[10] KAJTÁR, E. Bridge(s) over Troubled Water. Pécsi Munkajogi Közlemények. 2011. vol. 

4. no. 1. pp. 117-131.  

[11] LELLEY, J. T., MÜLLER, F. Ist § 32 Abs. 6 Satz 3 BDSG-E verfassungsmäßig? Recht 

der Datenverarbeitung. 2011. vol. 27. no. 2. pp. 59-66.  

[12] MANANT, M. PAJAK, S., SOULIÉ, N. Online Social Networks and Hiring: A Field 

Experiment on the French Labor Market. Social Science Research Network. October 28, 

2014. Access from: <http://dx.doi.org/10.2139/ssrn.2458468>  

[13] McGEVERAN, W. Finnish Employers Cannot Google Applicants. Access from: 

<http://blogs.law.harvard.edu/infolaw/2006/11/15/finnish-employers-cannot-google-

applicants/#more-187> 

[14] SANDERS, S. D. Privacy is Dead: The Birth of Social Media Background Checks. 2012. 

vol. 39. no. 1. S.U. L. REV. pp. 243-267. 

[15] WARING, R. L., BUCHANAN, F. R. Social Networking Web Sites: the Legal and 

Ethical Aspects of Pre-Employment Screening and Employee Surveillance. Journal of 

Human Resources Education. 2010. vol. 4. no. 2. pp. 14-23. 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



333

media-and-the-workplace-how-i-learned-to-stop-worrying-and-love-privacy-settings-

and-the-nlrb> 

[4] CASTELLS, M. The Rise of the Network Society: The Information Age: Economy, 

Society and Culture Vol. 1nd ed. Chichester: Wiley Blackwell 2010. ISBN 1-405-19686-

6, 978-1-4051-9686-4. 

[5] CLARK, L. A. ROBERTS, S. J. Employer’s Use of Social Networking Sites: A Socially 

Irresponsible Practice. Journal of Business Ethics. 2010. vol. 95. no. 4. pp. 507-525. 

[6] GOLA, P. Von Personalakten- und Beschäftigtendaten. Recht der Datenverarbeitung. 

2011. vol. 27. no. 2. pp. 66-68; 

[7] GRIMMELMAN, J. Saving Facebook. Iowa Law Review. 2009. vol. 94. pp. 1137-1206. 

[8] INFORMATION COMMISSIONER’S OFFICE Data Protection. The Employment 

Practices Code (2011) Access from: <https://ico.org.uk/media/for-

organisations/documents/1064/the_employment_practices_code.pdf >  

[9] INTERNATIONAL WORKING GROUP ON DATA PROTECTION IN 

TELECOMMUNICATIONS. Report and Guidance on Privacy in Social Network 

Services. 43rd Meeting, 3-4 March 2008, Rome. Access from: 

<https://cbpweb.nl/sites/default/files/downloads/int/opinie_social_network_services.pdf   

[10] KAJTÁR, E. Bridge(s) over Troubled Water. Pécsi Munkajogi Közlemények. 2011. vol. 

4. no. 1. pp. 117-131.  

[11] LELLEY, J. T., MÜLLER, F. Ist § 32 Abs. 6 Satz 3 BDSG-E verfassungsmäßig? Recht 

der Datenverarbeitung. 2011. vol. 27. no. 2. pp. 59-66.  

[12] MANANT, M. PAJAK, S., SOULIÉ, N. Online Social Networks and Hiring: A Field 

Experiment on the French Labor Market. Social Science Research Network. October 28, 

2014. Access from: <http://dx.doi.org/10.2139/ssrn.2458468>  

[13] McGEVERAN, W. Finnish Employers Cannot Google Applicants. Access from: 

<http://blogs.law.harvard.edu/infolaw/2006/11/15/finnish-employers-cannot-google-

applicants/#more-187> 

[14] SANDERS, S. D. Privacy is Dead: The Birth of Social Media Background Checks. 2012. 

vol. 39. no. 1. S.U. L. REV. pp. 243-267. 

[15] WARING, R. L., BUCHANAN, F. R. Social Networking Web Sites: the Legal and 

Ethical Aspects of Pre-Employment Screening and Employee Surveillance. Journal of 

Human Resources Education. 2010. vol. 4. no. 2. pp. 14-23. 

 1 

THE RELEVANCE OF THE UNIVERSAL 
DECLARATION OF HUMAN RIGHTS 

 
 

Đurđa Bolanča Kekez, mag. iur. 
University of Split 

 Faculty of Law, Civil law department 
Domovinskog rata 8 

21000 Split 
Croatia 

e-mail: durda.bolanca@pravst.hr 
telephone: + 385 91 577 0703 

 
Abstract 

The Universal Declaration of Human Rights represents wide area of its aspects. For 
the same reason it was (and still is) a subject of many disputes ever since it was 
proclaimed. Some of the main criticisms were about legal obligation of Universal 
Declaration of Human Rights, weather if it is binding or not, and the degree of moral 
authority on States or any another influence. Many scholars were arguing about 
addressed questions and each of them brought up different conclusion, which was 
based upon their diverse cognitions. The significant fact is that the Declaration had 
(or maybe even still has) the impact on other international treaties which were 
adopted many years after, especially on the European Convention on Human Rights 
and Fundamental Freedoms, which today represents the highest degree of 
international protection of human rights and freedoms. According to increasing 
awareness of the protection of human rights, especially on the territory of the 
European Union, it is necessary to start from the initiate – the Universal Declaration 
of Human Rights. 
 
Keywords: the Universal Declaration of Human Rights, development of the protection 
of human rights, European Convention on Human Rights and Fundamental Freedoms, 
European Court of Human Rights 
 

 

1. Introduction 
 

The historical background of the Universal Declaration of Human Rights (hereafter: 

the Declaration)1 were horrifying happenings during the Second World War. Those events, 

like holocaust, divided world, “iron curtain”, and other abuse and torture of human beings and 

later Cold War between Communists and Western countries, where one of the main reasons 

                                                 
1 This document is result of activity of United Nations (UN), an international organization, which is focused on 
maintaning the peace and safety in the world and for expanding the promotion of human rights. See more about 
UN on: http://www.un.org/en/.  
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why the United Nations decided to start working on one particular international document 

which will gather all human rights.2  

The General Assembly was working very quickly (it took less then three years to draft 

it) and as a result they proclaimed the Universal Declaration of Human Rights on 10th of 

December 1948 (just three years after the Second World War), which had preamble and 30 

articles, explaining civil, political, economic, social and cultural rights.3 The main aim of 

Universal Declaration of Human Rights4 was to ensure that all human beings are born free 

and equal in dignity and that everyone has a right to live and that intention is well seen in 

Resolution 217 (III)  (by which the Declaration was adopted), which says: “Now, therefore, 

the General Assembly proclaims this Universal Declaration of Human Rights as a common 

standard of achievement for all peoples and all nations, to end that every individual and every 

organ of society, keeping this Declaration constantly in mind, shall strive by teaching and 

education to promote respect for these rights and freedoms and by progressive measures, 

national and international, to secure their universal and effective recognition and observance, 

both among the peoples of Member States themselves and among the peoples of territories 

under their jurisdiction.“5 

In Europe, not only in the European Union (hereafter: EU), the main document for the 

protection of human rights is the European Convention on Human Rights and Fundamental 

Freedoms. This legally binding international document founds one of basis exactly in the 

Declaration and proceedes further. 

 

 

 

 

 

                                                 
2 More about history of  the Declaration: Nickel, James W., „Making Sense of Human Rights: Philosophical 
Reflections on the Universal Declaration of Human Rights“, (California, University of California Press, 1987), 
pp 1-2.;  Ishay, Micheline R., “The Human Rights Reader”, (New York, Routledge, 2007), 2nd ed.; O'Byrne, 
Darren, “Human Rights – An Introduction”, (New York, Routledge, 2013). See also 
http://www.un.org/en/documents/udhr/history.shtml.  
3 See more in Donelly, Jack, „Universal Human Rights in Theory and Practice“, 3rd ed, (New York, Cornell 
University press, 2013) , pp 24-28 
4 Full text of the Declaration see on: http://www.un.org/en/documents/udhr/.   
5 Resolution 217 A (III)  of the General Assembly of United Nations, 10 December 1948, see on: http://www.un-
documents.net/a3r217a.htm.  
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 3 

2. Some of the issues concerning the Declaration  

 

The main purpose of the Declaration was to ensure basic and natural rights to every 

human being, rights which people can not buy, sell or inherit, because they belong to 

everyone without any distinctions based on race, sex, language or religion. 

This idea, about creation a new world with all that guaranteed rights, has been very 

interesting and simple in theory, but in reality there was a lot of doubts and criticism like 

some of the following: 

First of all this is “just” a declaration, not the international treaty, which means that 

parties (in this case States) do not have their rights and obligations which they would have if 

this, was a treaty (“only treaties can create, and define the powers or jurisdiction of, 

international institutions in which state parties participate and to which they may owe 

duties”)6. The problem is that there are no legal remedies which would be used in case of 

violation of the Declaration and there is no legal body which could force States to provide 

these human rights to their citizens. In that sense this Declaration is just proclaimed, but never 

implemented, which maybe was the true intention of those who wrote it.  

Since its existence, there were disputes whether this Declaration is legally binding or 

not! Even today a large number of lawyers, theoreticians, scholars and other experts suppose 

that the Declaration has a legal binding character, although there are statements which are 

telling that the Declaration is not legally binding. Even General Assembly once said: “It was 

not intended to impose legal obligations on States, but rather to establish goals for States to 

work towards.”7 In this point, it would be necessary to say that however the Declaration is not 

legal document, it has a great legal value and in some way it might have an indirect legal 

effect.8 By this I mean that there was left a space for the Declaration to be important and to be 

valid in legal system and legal sense. 

Questions like “How much universal human rights are?” or “Is the Declaration 

universal at all?” or “Is the Declaration really acceptable for everybody?” are often 

                                                 
6 Steiner, Henry J., Alston, Philip, Goodman, Ryan, “International Human Rights in Context: Law, Politics, 
Morals, Text and Materials”, 3rd ed, (Oxford: Oxford University Press, 2008), pp 107 
7Robertson, A. H., Merrills J. G., “Human Rights in the World”, 3rd ed, (Manchester, Manchester University 
Press, 1989), pp 26 
8 Steiner, Henry J., Alston, Philip; Goodman, Ryan, o. c. pp 146 
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mentioned topics in discussions. Some people (especially laymen) would say that there is no 

doubt about its universality, but majority of scholars and experts would not agree with their 

statements. Those scholars assume that mentioned human rights are product of Western 

politics, philosophy and history. “The Universal Declaration is, therefore, very much a 

Western construct. It does not mention self-determination, or need for the support for poorer 

countries, to ensure that human rights stand the best chance possible of becoming ingrained in 

the psyche of the world economic as well as legal and political, order.”9 Great number of 

theoreticians and scholars from non-Western nations, which were not included or represented 

in working commission of the Declaration, were claming that Western history and conscience 

was imposed through human rights, and also that the Christian view of life was imposed to all 

nations and religions, especially to Muslims to whom that were unacceptable.10 The main 

problem here was that even the Commission had members chosen from different States; 

majorities of world population were “left a side”. “As for the Third World, it was at this stage 

to a large extent made up of Latin American countries with a Western outlook; the remaining 

countries simply did not have the strength or authority to stand up to the Western 

powers,...”.11 We can not make universal human rights or any another rights if we forget the 

fact that there are many different nations, cultures, religions, languages etc where something 

might be allow which is not allow in another place and that is not a reason for non respecting 

someone’s tradition, culture or religion. “The dignity of the human person exists and should 

be recognized without distinction of any kind.”12 If we do forget that fact about cultural and 

other differences, we will always be in situation that someone is oppress and unequal, that 

people are still violating rights of each other, that same tortures are happening all over again. 

In that sense, we will be going forever in the same, wrong direction, which will take us to 

another disaster. 

Here we can make a relation between the Declaration and sovereignty of States which 

it involves. “Traditional international law was based on a set of rules protecting the 

sovereignty of States and establishing their formal equality in law.”13 Supplementing this 

                                                 
9 Hegarty, Angela, Leonard Siobhan, “Human Rights-An Agenda for the 21st Century”, (London, Cavendish 
Publishing Limited, 1999), 2nd ed., pp 22 – 23 
10 Steiner, Henry J., Alston, Philip, Goodman, Ryan, o. c.  pp 140 
11 Cassese, Antonio, “International Law”, 2nd ed, (Oxford, Oxford University Press, 2005), pp 381 
12 The United Nations, Blue Books Series, Volume VII, “The United Nations and Human Rights 1945 – 1995”, 
United Nations, New York, 1995, pp 24 – 25 
13 Cassese, Antonio, o. c. pp 48 
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United Nations, New York, 1995, pp 24 – 25 
13 Cassese, Antonio, o. c. pp 48 
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statement and considering that the Declaration is a part of international law, it had been 

normal to expect its impact on sovereignty of States. One of the definitions of sovereignty is: 

“The power to wield authority over all the individuals living in the territory.”14 First problem 

which had arisen on this ground was legal degree of the Declaration, which was for majority 

very low, but primary proposition was the degree of permitting of States to ‘offer’ their 

sovereignty in favor of the Declaration. Although every State which had been involved in 

creation of it was ready to ‘offer’, at least saying that aloud, that had never happened. 

Knowing the power of sovereignty, this was not unexpected. If the Declaration had been 

created in a form of international treaty, it would have been necessary for States to give part 

of their power, because there would be a legal body above them. Many lawyers and scholars 

believe that States were enviously keeping sovereignty for themselves, even that was 

disturbed development of human rights, and for them this is one of the main reasons why 

States permitted to create document without actual legal effect, although the text of the 

Declaration might be to broad; in that time, circumstances of these acts disabled signing 

international treaty. ”A legally binding document was not in the interest of the two emerging 

superpowers.”15 (Meaning USA and USSR) 

Another doubt which is less mentioned, but not less important then previous, is the 

fact that the Declaration is not very accessible to population. Some applications are telling 

about its secret content. The purpose of these applications is to make sure that the Declaration 

is always in people conscience and that is relevant for governments to make them responsible 

for their acting. They even suggest that content of the Declaration should be public and 

display in public places.16 

With this short overview I tried to explain some of the main questions and criticisms, 

which are usually mentioned in discussions about the Declaration. Even today, sixty one years 

after the proclamation of the Declaration, these issues are still interesting for experts as well 

as for general people and public. 

 

 

                                                 
14 Cassese, Antonio, o. c.  pp 49 
15 Von Bernstorf, Johen, “The Changing Fortunes of the Universal Declaration of Human Rights: Genesis and 
Symbolic Dimensios of the Turn to Rights in International Law”, EJIL 2008 19 (903), 2008, pp 3  
16 See: http://www.ohchr.org/EN/UDHR/Pages/Introduction.aspx.  
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3. The impact of the Declaration  

 

Since 1948, when the Declaration was adopted, there were lot of debates concerning 

its impact on many different aspects, e.g. about legal and moral authority, on human rights 

movement and its impact on other international documents. “Although the Universal 

Declaration lacks any organs of implementation and many of its provisions are drafted rather 

vaguely, it is unique in that no other human rights document has, as yet, been so influential.”17 

When it comes about legal authority the Declaration’s impact may be related with 

previous critics of legal binding of the Declaration. For those who are claiming that it is not 

legally binding, this aspect is irrelevant, but for those who admit possibility of legal effect, 

although indirect, this aspect is important. As an argument for their thesis, very often it is 

mentioned that the Declaration became a fundamental base for other international documents 

and treaties, which were following the Declaration and they were added on its human rights. 

But when it comes about moral authority it is possible to distinguish two directions:  

a) First one is soliciting and confesses its moral authority, saying that the 

Declaration was and still is very useful in promotion of the human rights on international 

level, because “It was one of the very first international instruments to recognize the ethical 

and juridical value of economic, social and cultural rights and to affirm their equal and 

interdependent relationship with civil and political rights.”18 Here we can notice how the 

Declaration, for the first time, gathered all rights at the same place: civil, political, economic, 

social and cultural, and in these circumstances, this was a huge achievement. But the most 

important moral influence was its true meaning for people and international organizations 

after the Second World War. It was important for people, since it was created for all the 

mankind, and has given them hope that after all horrible things that happened, which 

hopefully will never happen again, now they have something which they can hold on to. For 

international organization it was important because it pointed them the exact beginning of the 

way in respect of which they could continue to create and provide basic human rights and 

reconstruct a better world, where everyone would be equal.  

                                                 
17 Cassese, Antonio, o. c. pp 5 – 6 
18 The United Nations, Blue Books Series, Volume VII 2, “The United Nations and Human Rights 1945 – 1995”, 
United Nations, New York, 1995, pp 26 
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3. The impact of the Declaration  

 

Since 1948, when the Declaration was adopted, there were lot of debates concerning 

its impact on many different aspects, e.g. about legal and moral authority, on human rights 

movement and its impact on other international documents. “Although the Universal 

Declaration lacks any organs of implementation and many of its provisions are drafted rather 

vaguely, it is unique in that no other human rights document has, as yet, been so influential.”17 

When it comes about legal authority the Declaration’s impact may be related with 

previous critics of legal binding of the Declaration. For those who are claiming that it is not 

legally binding, this aspect is irrelevant, but for those who admit possibility of legal effect, 

although indirect, this aspect is important. As an argument for their thesis, very often it is 

mentioned that the Declaration became a fundamental base for other international documents 

and treaties, which were following the Declaration and they were added on its human rights. 

But when it comes about moral authority it is possible to distinguish two directions:  

a) First one is soliciting and confesses its moral authority, saying that the 

Declaration was and still is very useful in promotion of the human rights on international 

level, because “It was one of the very first international instruments to recognize the ethical 

and juridical value of economic, social and cultural rights and to affirm their equal and 

interdependent relationship with civil and political rights.”18 Here we can notice how the 

Declaration, for the first time, gathered all rights at the same place: civil, political, economic, 

social and cultural, and in these circumstances, this was a huge achievement. But the most 

important moral influence was its true meaning for people and international organizations 

after the Second World War. It was important for people, since it was created for all the 

mankind, and has given them hope that after all horrible things that happened, which 

hopefully will never happen again, now they have something which they can hold on to. For 

international organization it was important because it pointed them the exact beginning of the 

way in respect of which they could continue to create and provide basic human rights and 

reconstruct a better world, where everyone would be equal.  

                                                 
17 Cassese, Antonio, o. c. pp 5 – 6 
18 The United Nations, Blue Books Series, Volume VII 2, “The United Nations and Human Rights 1945 – 1995”, 
United Nations, New York, 1995, pp 26 
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b) Second tendency in its concept has denying this moral authority and we can 

say that it was led by Hersch Lauterpacht. He was claiming that the Universal Declaration of 

Human Rights had never even had legal authority and than especially moral authority. He was 

confirming his point of view with statement that if the Declaration had any authority, it would 

be first of all legally binding and then it could have even moral authority. He once said: “Not 

being a legal instrument, the Declaration would appear to be outside international law... the 

determination to refrain from captious criticism ought not to interfere with the duty resisting 

upon the science of international law to abstain from infusing an artificial legal existence in a 

document which was never intended to have that character.”19 He also mentioned that the 

degree of moral authority depends on States and their willing to sacrifice part of sovereignty. 

“The moral influence of ideas – Lauterpacht insisted – flowed from the sincerity of those who 

proclaim them. This sincerity had to be evidenced by the degree of sacrifice which 

governments were willing to bear on behalf on human rights. In the absence of any sacrifice 

of sovereignty ‘on the altar of the inalienable rights of man’, Lauterpacht concludes that the 

Declaration could have no moral force.”20 His last statement was in one point correct. It is a 

fact that without part of sovereignty there is no given force to the Declaration or its rights, so 

by this criterion, degree of moral authority of the Declaration is very low, or it can be said that 

there is no moral authority at all. 

Keeping these opposite statements about legal and moral authority, it has to be 

appreciated the impact of this document on human rights movement. The Declaration 

represents one of the first steps in approaching human rights to an international level. Even 

some scholars compare it with the Constitution of human rights movement, because it was the 

first and truly the most universal of all acts preoccupying with human rights. “Mrs. Roosevelt 

stated in the General Assembly that the Declaration was ‘first and foremost a declaration of 

the basic principles to serve as a common standard for all nations. It might well become the 

Magna Charta of all mankind.”21 It special significance is the fact that although it had some 

gaps and flaws concerning its creation and later interpretation, it still managed to achieve that 

high degree of influence, and somehow managed to become the fundament in human rights 

context, to which international documents and treaties will refer to later on. “Following 

adoption of the Universal Declaration of Human Rights, the General Assembly mandated the 
                                                 
19 Lauterpacht, Hersch, “International law and Human Rights”, F.A. Praeger, 1950, pp 416-417 
20 Von Bernstorf, Johen, o. c. pp 4 
21 Robertson, A. H., Merrills, J. G., “Human Rights in the World”, 3rd ed, (Manchester, Manchester University 
Press, 1989), pp 26 
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drafting of a legally binding international bill of rights, which would introduce rights into 

positive law and provide mechanisms for supervised implementation.”22 

It is also very important to mention that there are many international documents and 

other legal acts which were raised after, but still they have had a plenty influence of the 

Declaration. Like I mentioned before, it was the first international document which gathered 

all human rights at the same place (civil, political, social, economic and cultural). As a 

‘consequence’ of that, in 1966 the International Convent on Civil and Political Rights 

(ICCPR)23 was adopted and in 1976 the International Convent on Economic, Social and 

Cultural Rights24 entered enforced.25 

A lot of international human rights instruments emphasized the duty to implement the 

Declaration, like: the three great regional conventions – European Convention on Human 

Rights (1950)26, American Convention of Human Rights (1969)27 and African Charter on 

Human and Peoples’ Rights (1981)28 – “and the great majority if not all of the treaties in the 

United Nations treaty series.”29  

The Conventions on genocide (1948), on racial discrimination (1965), on 

discrimination against women (1979), on torture (1984), on the rights of the child (1989), and 

on migrant worker (1990)...30 

It is also frequently mentioned impact on the Vienna Declaration31 from 1993 

“... All in all, it has been estimated that the Declaration has inspired or served as a 

model for the rights provisions of some ninety constitutions...”32 

 

                                                 
22 Hegarty, Angela, Siobhan, Leonard, o. c. pp 24 
23 See on: http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx.  
24 See on: http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx.  
25 See more: Ovey, Clare, White, C. A. Robin., „Jacobs &White: The European Convention on Human 
Rights“, 4th ed., (Oxford, Oxford University Press, 2006), pp 5 
26 See more on:  http://human-rights-convention.org/. 
27 See on: http://www.oas.org/dil/treaties_B-32_American_Convention_on_Human_Rights_sign.htm.  
28 See on: http://www.achpr.org/instruments/achpr/.  
29 The United Nations, Blue Books Series, Volume VII, “The United Nations and Human Rights 1945 – 1995”, 
United Nations, New York, 1995, pp 27 
30 Cassese, Antonio, o. c. pp 383 
31 See on: http://www.ohchr.org/EN/ProfessionalInterest/Pages/Vienna.aspx.  
32 Steiner, Henry J., Alston, Philip, Goodman, Ryan, o. c. pp142  
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4. Relationship between the Declaration and the European 

Convention on Human Rights 

 

These two very important documents have the same background. Like the Declaration, 

the European Convention on Human Rights and Fundamental Freedoms33 (hereafter: 

European Convention) was a direct response to a global war and its consequences. It is a part 

of other international body, 34 but it has very similar aims.35 The rights protected in the 

European Convention draw their inspiration from the Declaration, but do not simply duplicate 

the rights referred to there.36 The Declaration represents “a common standard of achievement” 

and also an authoritative guide for the interpretation. From this, it is possible to conclude that 

the rights set out in the European Convention and Protocols are thus derived essentially from 

the Declaration.37  

The importance of the European Convention is that it went few steps further in 

protection of human rights. The Council of Europe not only adopted such relevant document 

but it also established European Court of Human Rights38 (hereafter: the Court) in Strasbourg 

where injured person could claim protection of rights and fredooms guaranteed by the 

European Convention against member state which is a party of the Council of Europe.39 The 

significance of the Court is the potential for legal protection of human rights which are not, 

for some reasons, still possible under domestic law of party state.40  

The Convetion is most affecting the international protection of human rights which has 

been most fully and systematically developed exactly under the law of the Convetion. 

 
                                                 
33 Act of Council of Europe, adopted on 4th of  November 1950, and enterd into force on 3rd of September 1953.  
34 This document was adopted by Council of Europe, an international organisation, which has intentions to 
protect human rights, democracy and legal states in the Europe. See more on: http://www.coe.int/en/.  
35 See more: Van Dijk, Pieter, Van Hoof Fried, Van Rijn, Arjen, Zwaak, Leo, (eds.), „Theory and Practice of 
the European Convetion on Human Rights“, 4th ed., (Oxford, Oxford University Press 2006).  
36 Ovey, Clare, White, C. A. Robin, o. c. pp 2-5 
37 Ibid pp 6 
38 European Court of Human Rights was established 1959, for the judical protection of human rights and 
freedoms. See more on: http://www.echr.coe.int/Pages/home.aspx?p=home.  
39 About proceedings before the court see more: Ovey, Clare, White, C. A. Robin, o. c. pp 473-525; Mowbray, 
Alastair, Cases and Materials on the EUROPEAN CONVENTION ON HUMAN RIGHTS, 2nd ed.,(Oxford, 
Oxford University Press, 2007) 
40To achive possibility for the Court to argue and decide, some conditions have to be fullfilled (exhaustion of 
domestic remedies, compliance with the six-month time-limit from fonal decision of domestic body, non 
anonymous application anda victim status). See more: Practical Guide on Admissibility Criteria; Council of 
Europe, European Court of Human Rights (Department of the Jurisconsult of the Court; Research Division), 
http://www.echr.coe.int.   
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5. Conclusion 

 

Every part of the Declaration can be, and probably will always be, heard and in some 

way people are going to discuss everything with regards to the Declaration. Everybody can 

claim and have their own reasons why the Declaration is or is not good, is acceptable or 

unacceptable, is universal, binding or not, but some statements and legal facts will always 

testify in favor of the Declaration.  

The Declaration represents fight for better world, for people and their basic human 

rights, for a better future. Of course, in formulation of the Declaration some mistakes were 

made, but it should be taken into consideration that the ambience in which the Declaration 

was made was not very supporting and satisfactory, but still the UN managed to draft it in less 

than three years. Yes, the Declaration is not legally binding because it is not made in form of 

international treaty, there are no obligations and rights for involved States, their is no legal 

body which can direct States to provide human rights, but the Declaration has legal effect, 

which is seen in a way that many international treaties and documents are referring to the 

Declaration and its use in domestic legal system. Lauterpacht’s view of the degree of 

Declaration’s authority on States’ sovereignty is in one part correct and that is why we could 

not expect from them to form a document which had not been written in a legal form, to have 

actual legal effect in reality, but I think that he should not be that much exclusive in parts 

referring to Declaration’s legal irrelevance. On this statement he added his opinion about 

moral authority of the Declaration which, considering his whole judgment about the 

Declaration, was very low, it can be even said that there was no moral authority. I believe that 

we can not deny every possible impact or influence of the Declaration, because something 

good had to come out of all of this and it brought something good. After this Declaration, 

conscience of many States and international organizations were actuated in right direction, 

where they could easily continue the development of the human rights movement.  

Today, in Europe, we have European Court and the Convention, which allows us to 

protect our human rights and freedoms in real judicial sense of meaning. Turkey is a member 

party of Council of Europe from the 9th October 1949, and it must also protect all rights which 

are guaranteed under the Convention. This is very important especially since Turkey became 

a candidate for member state of EU. It is well know that EU is very sensitive in field of 

human rights, and even though it is not a party state of Council of Europe, and it's not signer 
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of the Convention, EU recognizes the degree of protection of human rights from the 

Convention, Not only that, EU even have it's own relevant document for the protection of 

human rights – EU Charter of Fundament Rights. This is something that Turkey must take 

into account as a future member state of EU.  

Through these sixty seven years of existing, from 1948, the Declaration managed to 

accomplish something that was never repeated in history of humanity. Its influence on other 

international documents and treaties is remarkable, and I believe that its impact is the biggest 

success of the Declaration. 
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Abstract 

This paper recognizes the legal separation of public and private spheres as characteristic of 
Americans’ ideas of democracy secured in their constitution.  It asserts that political and social 
presssures emanating from right-wing or conservative movements are diminishing the distinction 
between public and private spheres in popular opinion.  These movements recognize and 
encourage the existence of non-legal duties arising from family, patriotism, and religion.  In 
asserting a broad-based social recognition of these duties, modern-day conservatives limit the 
scope of the private sphere and threaten the political autonomy upon which democratic self-
government depends. 
 
--------------------------------------------------------------------------------------------------------------------- 

 
 A huge conceptual gap exists between telling someone what he must do because the law 

mandates it and telling him what he should do because cultural values expect it.  Yet, this 

distinction is less significant in the lives of most people than it is in academic or legal discourse.  

I argue here, with only a whisper of hyperbole, that the cultural diminution of this distinction 

threatens the basis of democracy by undermining individual autonomy and the protection of it in 

rights as the focus of law.  Western law requires duties to be established by legislation or entered 

into by contract — nobody is compelled to accept another’s worldview or moral sense as 

determinative of his behavior.  Moreover, the cultural imposition of non-legal duties frequently 

substitutes emotion for rational thought as grounds for imposing obligations.  During the last thirty 

or so years, the emotional basis for recognizing duties has come mostly from social conservatives 

defending three concepts that have become values in and of themselves: family, religion, and 

patriotism.  These three values form the means of conservatives’ attacks on individual rights and 
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the idea of relative morality in the United States, but they also threaten the perpetuation of liberal 

western-style democracies everywhere.  

 The constitutional separation of public and private spheres and the law’s recognition of 

private action as beyond censure, unless or until it interferes with another’s equal rights, derives 

from Enlightenment thought which conceived of morality as a private, not a public concern.  Adam 

Smith, in his Theory of Moral Sentiments, contrasted the use of the law to serve moral ends with 

its use to serve justice: 

Beneficence is always free, it cannot be extorted by force, the mere want of 
it exposes to no punishment; because the mere want of beneficence tends to do no 
real positive evil.  It may disappoint of the good which might reasonably have been 
expected, and upon that account it may justly excite dislike and disapprobation: it 
cannot, however, provoke any resentment which mankind will go along with. 

*** 

There is, however, another virtue, of which the observance is not left to the 
freedom of our own wills, which may be extorted by force, and of which the 
violation exposes to resentment, and consequently to punishment. This virtue is 
justice: the violation of justice is injury: it does real and positive hurt to some 
particular persons, from motives which are naturally disapproved of. 

*** 

…justice is, upon most occasions, but a negative virtue, and only hinders us from 
hurting our neighbor. 

Smith bases the argument that society cannot impose moral duties upon people on the recognition 

of their equality, implicitly asserting the right of each person to adopt his or her own moral code 

as a matter of conscience:  “Even the most ordinary degree of kindness or beneficence, however, 

cannot, among equals, be extorted by force.”1 

 The founding of western democracies depended upon the drafting of constitutions that 

delineated private and public spheres.  In order to protect rights, constitutions limited the scope 

and power of government, or the public sphere, by both enumerating the subjects government 

could address and establishing parameters on governmental action even as to these subjects.  All 

aspects of life which government was not specifically allowed to address formed the private sphere 

and were free from governmental interference.  The protection of these aspects of life recognized 

                                                           
1 ADAM SMITH, THE THEORY OF MORAL SENTIMENTS (D.D. Raphael & A.L. Macfie, eds., Liberty Classics, 1982) at 
78–89, 82, 85. 
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Smith, in his Theory of Moral Sentiments, contrasted the use of the law to serve moral ends with 

its use to serve justice: 

Beneficence is always free, it cannot be extorted by force, the mere want of 
it exposes to no punishment; because the mere want of beneficence tends to do no 
real positive evil.  It may disappoint of the good which might reasonably have been 
expected, and upon that account it may justly excite dislike and disapprobation: it 
cannot, however, provoke any resentment which mankind will go along with. 

*** 

There is, however, another virtue, of which the observance is not left to the 
freedom of our own wills, which may be extorted by force, and of which the 
violation exposes to resentment, and consequently to punishment. This virtue is 
justice: the violation of justice is injury: it does real and positive hurt to some 
particular persons, from motives which are naturally disapproved of. 

*** 

…justice is, upon most occasions, but a negative virtue, and only hinders us from 
hurting our neighbor. 

Smith bases the argument that society cannot impose moral duties upon people on the recognition 

of their equality, implicitly asserting the right of each person to adopt his or her own moral code 

as a matter of conscience:  “Even the most ordinary degree of kindness or beneficence, however, 

cannot, among equals, be extorted by force.”1 

 The founding of western democracies depended upon the drafting of constitutions that 

delineated private and public spheres.  In order to protect rights, constitutions limited the scope 

and power of government, or the public sphere, by both enumerating the subjects government 

could address and establishing parameters on governmental action even as to these subjects.  All 

aspects of life which government was not specifically allowed to address formed the private sphere 

and were free from governmental interference.  The protection of these aspects of life recognized 

                                                           
1 ADAM SMITH, THE THEORY OF MORAL SENTIMENTS (D.D. Raphael & A.L. Macfie, eds., Liberty Classics, 1982) at 
78–89, 82, 85. 

 
 

 

that they were matters of individual belief, values, and volition, what became known as matters of 

individual conscience, and therefore expressions of individual rights. 

 In 1776, in the early days of the American Revolution, pamphleteer Richard Price 

expressed the breadth of the private sphere and its securement from public interference, asserting 

that the protection of physical safety, civil or political equality, freedom of conscience and one’s 

own moral judgment springs from “one general idea that runs through them all, the idea of self-

direction.”2  The fulfillment of this ideal was noted by Rev. Charles Nisbet, a visitor to the United 

States in 1787.  He wrote that popular sentiment expressed “the moral duty of the people to pursue 

their own happiness”—that each is his own “moral agent [free] to dispose of himself and be his 

own master in all respects.”3 

 The United States Constitution expressed this ideological position in Article I, section 10, 

known as the contract clause.  The clause recognizes a right of individuals to pursue their own 

desires through private contracts immune from public sector interference.  The “contract clause” 

of the Constitution provides that “No state shall …pass any … law impairing the obligations owing 

to contracts”; in other words, no perceived public interest, assertion of moral duty, or 

communitarian ethic shall be deemed superior to the rights of private individuals to contract for 

their own betterment.  American law largely separated law and morality.  While certain crimes or 

behaviors may be both illegal and transgress commonly-held moral norms, they were only illegal 

because they violated recognized rights. 

 Statutory and common law soon followed in adopting this principle, as private contract law 

redesigned American society from hierarchical communities devoted to serving the Christian God 

and the public good to a secular realm of free and equal individuals pursuing their own dreams, 

goals, and values.  Contract law assumes the two parties to an agreement to be reasonable and 

competent to act on their own self-interest.  Any bargain two such people reach will be subject to 

legal enforcement.  Contract law imposed its own morality, defining virtue as living up to one’s 

contractual commitments; nothing more, nothing less.  The individual became the primary 

political, economic, and social actor — invested with the legal authority and autonomy to vote, 

purchase, work, marry, relocate, and make a myriad other decisions as a private individual.  

                                                           
2 Richard Price, Observations on the Nature of Civil Liberty in THE FIRST AMERICAN CONSTITUTIONS, at 156 (U. 
N.C. Press, 1980). 
3 GORDON S. WOOD, THE RADICALISM OF THE AMERICAN REVOLUTION 305–306 (A.A. Kuopf, 1992). 
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Jefferson conceived of a free republic as predicated upon open commerce — and the absence of 

archaic duties based on family relations, social class, or religious values.  Law constituted a single 

authority replacing the multiple sources of authority that had existed in colonial America:  family, 

religion, community.  The role of law expressed a new ideology in which individual rights and 

freedoms dominated.  

 Legal historian, James Willard Hurst, refers to the tremendous “release of energy,” that 

these legal changes precipitated.4  The state of Virginia lead the new nation in rewriting its 

inheritance laws during the Revolution, not only abolishing primogeniture and entail, but allowing 

girls and illegitimate children to own property.  The legal changes certainly reflect the early 

republic’s commitment to encouraging economic development.  The abolition of entail benefited 

creditors and debtors by facilitating borrowing and debt collection.  Land became an economic 

resource that was useful in commerce.  To ideologues like Jefferson, however, the essence of this 

reform was:  (1) the consideration of all children as legal equals, and (2) the removal of any 

imposition upon the oldest son, as sole inheritor of the family estate, to care for his mother and 

siblings.  The law sought to eliminate societal duties or obligations to take care of family 

members.5  

 During the same time period, Americans undertook to disestablish religion or separate 

church and state.  States eliminated taxes to support churches, ministers, and the parish poor.  

Federal law prohibited religious test oaths as a condition of democratic rights and freedoms.  

America employed only volunteer soldiers, not imposing a draft until the 1860s, and defended men 

from impressment in the War of 1812.  Support of one’s family, church, and one’s country became 

a voluntary choice made by each individual as a matter of conscience. 

 During the early and middle decades of the twentieth century, attacks on the American 

system promoting individual autonomy arose mainly from the left.  By the early 1900s, 

Pragmatists, Progressives, and Christian socialists perceived the Jeffersonian conception of rights 

as too limiting of government — an impediment to the pursuit of social justice.  Yet, national law 

was built upon rights — they were the essence of law and of the ideology behind creating a 

                                                           
4 JAMES WILLARD HURST, LAW AND THE CONDITIONS OF FREEDOM IN THE NINETEENTH-CENTURY UNITED STATES 
(U. Wisconsin Press, 1956). 
5 Michael Grossberg, Citizens and Families: a Jeffersonian Vision of Domestic Relations and Generational Change 
in THOMAS JEFFERSON AND THE EDUCATION OF THE CITIZEN (James Gilreath, ed., Library of Congress 1989). 
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constitutional republic.  The reformers could not jettison rights; but, they could expand the notion 

of rights so as to be more amenable to social change.  New rights, at least equal to those which the 

founders argued existed in the nature of man, had to be created.  In 1920, Zechariah Chafee of 

Harvard Law School published Freedom of Speech, in which he argued that freedom of speech 

deserved protection as essential to the creation of participatory democracy, thereby justifying a 

right not because of its legal and prepolitical nature but because of its instrumental value to political 

society.  Philosophers and legal scholars like John Dewey, Roscoe Pound, and John Harlan argued 

that legal equality had created social inequality.  New rights, given just to those without social 

power, would have to be created to serve social justice.  As Louis Brandeis wrote sixteen years 

prior to his appointment to the Supreme Court:  “Political, social, and economic changes entail the 

recognition of new rights.”6 

 In 1905, Justice Harlan, writing for the Progressive or Pragmatic view that would soon 

become national law stated:   

I think it to be firmly established that what is called the liberty of contract may, 
within certain limits, be subjected to regulations designed or calculated to promote 
the general welfare… [or] the public morals…7 

The change in the law’s protection of contract rights lead to an increase of police powers used to 

promote the public good and to a corresponding erosion of the legal recognitions of rights in the 

private sector as immune from governmental interference.  The full expression of this change is 

evident in Justice Felix Frankfurter’s opinion in 1940 in which the Supreme Court required all 

school children, even those with religious objections, to recite the Pledge of Allegiance.  The court 

found the Pledge to implicate matters of religious freedom; but, held that the liberty to one’s 

religious convictions is of secondary importance to the need of the state to foster patriotism and 

national unity.  Frankfurter contended that, “[n]ational unity is the basis of national security,” and 

that to ensure the nation’s security, the law may tread upon protected rights of the citizens.8 

 Frankfurter’s decision was reversed just a few years later; and while an expansion of the 

public sector still threatens private sector rights, in the twenty-first century a seemingly greater 

threat comes from conservatives who use values to limit personal freedoms.  Conservatives have 

                                                           
6 Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193 (1890). 
7 Lochner v. New York, 198 U.S. 45 (1905) Harlan dissent, at 67. 
8 Minersville School District v. Gobitis, 310 U.S. 586, 599 (1940). 
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had little success in imposing new legal duties in furtherance of family, religious, and patriotic 

concerns; but, they have succeeded in creating a culture in which socially-recognized duties 

compel conformity even without legal dictate.  Conformity itself poses a threat to democracy.  

While certain people may seek security in their values and beliefs by limiting the opportunities of 

others to dissent from them, a free society depends on a societal openness to debate and 

disagreement.  As Justice William O. Douglas wrote in 1949:  

The right to speak freely and to promote diversity of ideas and programs is . . . one 
of the chief distinctions that sets us apart from totalitarian regimes.  Accordingly a 
function of free speech under our system of government is to invite dispute.  It may 
indeed best serve its high purpose when it induces a condition of unrest, creates 
dissatisfaction with conditions as they are, or even stirs people to anger.  Speech is 
often provocative and challenging.  It may strike at prejudices and preconceptions 
and have profound unsettling effects as it presses for acceptance of an idea.9 

Yet, just as liberals once expanded the public sphere in pursuit of values promoting social justice, 

conservatives now impose duties within the private sphere in support of family, religious, and 

patriotic values, often integrating them as reinforcing each other. 

 Recent assertions of family duties not recognized in law directly contravene the intentions 

of the nation’s liberal founders.  Welfare reform in the United States since 1980 has contended 

that caring for needy relatives, young or old, is a family rather than governmental responsibility.  

The Family Protection Act of 1981, defeated in Congress, set out as its purpose “to emphasize 

family responsibilities in education, … [economic] assistance, religion, and other areas.”10  It never 

provided the source of these supposed duties or responsibilities.  For many the source is religion.   

 Many Christians are not content to rely on their religious views as the basis for their own 

behaviors; they want to impose these views on others.  Bill Donohue, President of the Catholic 

League, argues that non-religious and secular people are mentally ill and need to be involved in 

psychotherapy.11  In a similar vein, a Constitutional amendment encouraging prayer in the public 

schools has been proposed at least ten times since 1962, despite the fact that no laws inhibit any 

                                                           
9 Terminiello v. Chicago, 337 U.S. 1, 4–5 (1949). 
10 Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104–193, 110 Stat. 2105 
(1996); Karen Flax, Woman’s Rights and the Proposed Family Protection Act, 36 U. Miami L. Rev. 141 (1981). 
11 Brian Tashman, Bill Donahue: Non-Religious People Need Therapy Since They Die Prematurely and are 
Disproportionately Insane, RIGHT WING WATCH, Dec. 5, 2014, http://www.rightwingwatch.org/content/bill-
donohue-non-religious-people-need-therapy-they-die-prematurely-and-are-disproportionate (last visited Jan. 14, 
2015). 
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donohue-non-religious-people-need-therapy-they-die-prematurely-and-are-disproportionate (last visited Jan. 14, 
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student from engaging in silent prayer at any time during the school day nor from audible prayer 

at lunch or recess.12 

 The law in the United States permits abortion prior to the last trimester of pregnancy.  Yet, 

that law has not stopped Christian opponents of abortion from harassing both doctors and patients 

in asserting religious and family duties.13  A leader in the Quiverfull movement, composed largely 

of evangelical Christians, argues that the Bible requires wives to submit to their husbands’ 

authority, to refrain from all forms of birth control, and to devote themselves solely to child-rearing 

and household duties.14  Her assertions are hardly anomalistic.  A recent Pew study found that 90% 

of evangelical Christians believed that the husband should function as the head of the household.15 

 Just as religion is frequently used in support of family-based duties, it has become 

comingled with patriotism.  In 2013, talk show host Bryan Fischer argued that it was everyone’s 

patriotic duty to worship God: “When you worship God, … you are doing your patriotic duty.”16  

While it may be easy to dismiss radio personalities, these same values have embedded themselves 

in significant organizations.  The Boy Scouts of America, numbering about 2.6 million 

participants, stresses both patriotism and religion, expecting a member to be “reverent toward 

God” and “faithful in his religious duties” while also taking an oath to perform his “duty” to the 

United States.17  The State of Texas, just a few years after encouraging its public school history 

                                                           
12 David Van Biema, Spiriting Prayer Into School, TIME, Apr. 27, 1988, 
http://www.cnn.com/ALLPOLITICS/1998/04/20/time/pols.schoolprayer.html (last visited Jan. 14, 2015); Votes in 
Congress, THE NEW YORK TIMES, June 7, 1998, 
http://query.nytimes.com/gst/fullpage.html?res=9C03EED61F3BF934A35755C0A96E958260 (last visited Jan. 14, 
2015); Senator Byrd Proposes Constitutional Prayer Amendment, CATHOLIC NEWS AGENCY, May 2, 2006, 
http://www.catholicnewsagency.com/news/senator_byrd_proposes_constitutional_prayer_amendment/ (last visited 
Jan. 14, 2015); Katharine Q. Seelye, Republicans in Congress Renew Push for Vote on School Prayer Amendment, 
THE NEW YORK TIMES, July 16, 1996, 
http://query.nytimes.com/gst/fullpage.html?res=9A0CE0D61E39F935A25754C0A960958260 (last visited Jan. 14, 
2015).  
13 Cassie Murdoch, Payback is a Bitch for Abortion Clinic Protestors, Thanks to a Brilliant Landlord, JEZEBEL, Mar. 
30, 2012, http://jezebel.com/5897699/brilliant-abortions-clinic-landlord-teaches-protesters-that-payback-is-a-bitch 
(last visited Jan. 14, 2015); Kathleen Gilbert, Abortion Protestors Picket Middle School of Clinic Owner’s Daughter, 
LIFESITENEWS, Sep. 14, 2011, https://www.lifesitenews.com/news/abortion-protesters-picket-middle-school-of-
clinic-owners-daughter/ (last visited Jan. 14, 2015). 
14 MARY PRIDE, THE WAY HOME: BEYOND FEMINISM, BACK TO REALITY (HomeLife, Inc., 2010). 
15 SALLY K. GALLAGHER, EVANGELICAL IDENTITY AND GENDERED FAMILY LIFE (Rutgers U. Press, 2003). 
16Kyle Mantyla, Fischer: “It Is Your Patriotic Duty to Worship God”, RIGHT WING WATCH, July 18, 2013, 
http://www.rightwingwatch.org/content/fischer-it-your-patriotic-duty-worship-god (last visited Jan. 14, 2015). 
17 Boy Scouts, BOY SCOUTS OF AMERICA, 2015, http://www.scouting.org/Home/BoyScouts.aspx (last visited Jan. 14, 
2015); Duty to God, BOY SCOUTS OF AMERICA, http://www.scouting.org/filestore/pdf/512-879_WB.pdf. 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



352

 
 

 

textbooks to diminish the prominence of “atheistic” Thomas Jefferson, designated Moses as a “key 

influence” on the founding of the new nation.18 

 Former Governor of Arkansas and candidate for President, Mike Huckabee, recently a 

FOX News employee, argued that there exists a duty to prevent secularization.  He argued that 

people have to understand that they are not only “accountable to the police … one day, we will 

stand in judgment before God.”19  Secularists do not fear God, he argued, and therefore are more 

likely to transgress social norms. 

 From this perspective, disasters can provide a necessary stimulus to correct social ills and 

reimpose duties.  Numerous ministers and rabbis saw Hurricane Katrina as evidence of God’s 

wrath at America’s permissive society and both Rev. Pat Robertson and Rev. Jerry Falwell 

contended that the September 11, 2001 attacks on The World Trade Center were punishments for 

American toleration of sin.20  Dr. James Dobson, in an interview with Larry King, celebrated the 

effects of those attacks, stating:  “You know, we had this resurgence of patriotism and this renewed 

religious faith, belief in God.  We had these banners up -- United We Stand.  …  There was a sense 

of unity.”21  In the renewal of patriotism Americans accepted greater responsibilities and duties. 

One sign of this cultural change was the playing of “God Bless America” at baseball games.  

Custom requires men to remove their hats during the playing of the national anthem; but “God 

Bless America” is not the national anthem.  Many conservative Christians wish it were, however, 

as it incorporates a religious message into a patriotic verse.  In 2008 a fan watching a Yankees’ 

baseball game in New York refused to stay in his place and remove his hat during the playing of 

“God Bless America,” choosing instead to visit the men’s room.  As a result, he was removed from 

the stadium.22  Apparently the playing of the song is not enough of an imposition.  People must 

                                                           
18 R.B. Bernstein, Did the Founding Fathers Really Turn to Moses for Inspiration?, WE’RE HISTORY, Dec. 1, 2014, 
http://werehistory.org/moses-for-inspiration (last visited Jan. 14, 2015). 
19 Max Read, Mike Huckabee Says Sandy Hook Shooting Happened Because We “Removed God from Our 
Schools”, GAWKER, Dec. 14, 2012, http://gawker.com/5968633/mike-huckabee-says-conn-shooting-happened-
because-we-removed-god-from-our-schools (last visited Jan. 14, 2015). 
20 Hurricane Katrina as Divine Retribution, WIKIPEDIA, Dec. 22, 2013, 
http://en.wikipedia.org/wiki/Hurricane_Katrina_as_divine_retribution (last visited Jan. 14, 2015); Veracifier, 
Falwell and Robertson on the 700 Club After 9/11, YOUTUBE, Nov. 7, 2007, https://www.youtube.com/watch?v=H-
CAcdta_8I (last visited Jan. 14, 2015).  
21 I Believe in American Patriotism, ONEPLACE.COM, July 4, 2001, http://www.oneplace.com/ministries/family-
talk/listen/choosing-to-be-happy-201872.html (last visited Jan. 14, 2015). 
22 Sewell Chan, On Yankee Stadium Restroom Dispute, the City Settles, CITY ROOM, July 7, 2009, 
http://cityroom.blogs.nytimes.com/2009/07/07/on-yankee-stadium-restroom-dispute-the-city-settles/ (last visited 
Jan. 14, 2015); Alison Gendar, Fan Sues NYPD; Kicked Out of Yankee Stadium for Using Restroom During “God 
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now stand at attention and remove their hats.  No law requires this, but a sense of religious and 

patriotic duty does. 

Showing respect for the nation’s flag and ritualistic devotions to it have also prompted 

social responses inconsistent with federal laws protecting free expression.  Students in New York 

City, Oak Park, California and New Town, North Dakota have recently been disciplined for their 

failures to recite the Pledge of Allegiance in school.23  In Garden City, Florida an adult man was 

escorted from a city commission meeting for refusing to stand for the Pledge.24  Just this spring, 

at the University of California at Irvine, leaders of the student government, in respect of the 

diversity of students at the school, voted to banish the American flag from the office of the student 

government.  An uproar, led by local military veterans and other social conservatives, caused the 

school to denounce the action and suspend student government meetings.  A sociology professor 

at the school, David S. Meyer, saw the furor as an attempt to establish “a litmus test for student 

patriotism.”25 

A national movement to impose family, religious, and patriotic duties may have its fullest 

expression in community service.  Courts impose it in lieu of jail time and schools require it of 

students.26  In 2013, Congressman Charles Rangel proposed that every young man and woman 

between the ages of 18 and 25 donate two full years to compulsory service to the nation.  Arguing 

                                                           
Bless America” – Suit, DAILY NEWS, Apr. 17, 2009, http://www.nydailynews.com/new-york/fan-sues-nypd-kicked-
yankee-stadium-restroom-god-bless-america-suit-article-1.362905 (last visited Jan. 14, 2015); James P. Marsh Jr., 
Why I Sit Out “God Bless America”, THE WASHINGTON POST, May 31, 2013, 
http://www.washingtonpost.com/opinions/why-i-sit-out-god-bless-america/2013/05/31/32a16634-c952-11e2-9f1a-
1a7cdee20287_story.html (last visited Jan. 14, 2015).  
23Shadee Ashtari, Group Condemns Teacher Who Allegedly Bullied Atheist Student for Opting Out of Pledge, THE 
HUFFINGTON POST, May 27, 2014, http://www.huffingtonpost.com/2014/05/27/atheist-student-pledge-of-
allegiance_n_5399090.html (last visited Jan. 14, 2015); Mollie Reilly, School Apologizes After Atheist Student 
“Intimidated” Into Standing For Pledge Of Allegiance, THE HUFFINGTON POST, Oct. 2, 2014, 
http://www.huffingtonpost.com/2014/10/02/pledge-of-allegiance-apology_n_5921126.html (last visited Jan. 14, 
2015); Andrea Jordan, Pledge of Allegiance Controversy at New Town School, MINOT DAILY NEWS, Sep. 15, 2014, 
http://www.minotdailynews.com/page/content.detail/id/611789.html (last visited Jan. 14, 2015). 
24 Josh Israel, Mayor Forces Man to Leave Public Meeting Because He Won’t Stand During Prayer, 
THINKPROGRESS, Aug. 31, 2014, http://thinkprogress.org/justice/2014/08/31/3477694/florida-mayor-elects-citizen 
(last visited Jan. 14, 2015). 
25 Emily Foxhall & Teresa Watanabe, At UC-Irvine, Some Call Flag Flap Overblown, LOS ANGELES TIMES, March 
11, 2015, at B1 and B7. 
26 Stewart Ain, The Logic of “Mandatory” Volunteerism, THE NEW YORK TIMES, Mar. 23, 2003, 
http://www.nytimes.com/2003/03/23/nyregion/the-logic-of-mandatory-volunteerism.html (last visited Jan. 14, 
2015); Diana Ryan, Required Community Service in High Schools and Civic Engagement, May 3, 2012,  
http://commons.trincoll.edu/edreform/2012/05/required-community-service-in-high-schools-and-civic-engagement/ 
(last visited Jan. 14, 2015); Required Community Service, THE COLLEGE OF WILLIAM & MARY, 2015, 
http://www.wm.edu/offices/oce/linksresources/communityservice/index.php (last visited Jan. 14, 2015). 
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that every American should have duties to his country, he stated:  “Being a citizen of this great 

nation comes with great responsibility.  The Universal National Service Act and All American 

Selective Service Act [that he proposed, would] ensure the cost of freedom and benefits of being 

an American are shared by all Americans.”27  The proposal generated significant support from 

conservatives.  One editorial writer asserted that, “Any person who can’t answer, ‘So, how did you 

serve your country?’, through any form of public service should feel ashamed.”  The author, an 

instructor in the Marine Corps, goes on to assert that “[e]veryone . . . should do more in order to 

build a culture of sacrifice.”28  A culture of sacrifice conforms well to Christian teachings, but 

seems incongruous in a nation dedicated to protecting an individual right to pursue happiness. 

Why would Americans, arguably the most independent rights-loving people in the world, 

succumb to this imposition of duties?  In part, it may be a desire for community in a world of 

fragmentation and disengagement.  But, it is more than that; it reflects a longing for a simpler time 

in which people shared an integrated belief and value system — when politics, religion, and the 

family reinforced one another.  That simpler time may never have existed, but it forms an ideal 

that many conservatives still love — and want to impose on the rest of us.  Most importantly, it 

misconstrues law.  American law, from the Constitution down, has prioritized the protection of 

individual rights.  The new conservatives would use it as a means of imposing values — a goal 

completely inconsistent with the founders’ intentions. 

A reactionary defense of parochial interests — one’s own family, one’s own religion, one’s 

own country — repudiates the broad-minded cosmopolitanism that produced the American 

Revolution and the United States Constitution.  The danger of the current trend toward 

parochialism is that it diminishes a cultural respect for freedom of thought and leads inevitably to 

a denial of rights.  It limits the private sphere.  Duties rooted in patriotism, religion, and family are 

products of individual values.  One might feel compelled to join the army, another to pray to a 

chosen God, yet another to quit working to take care of an aging parent — but, when that individual 

insists that others make the same choice he evinces a lack of respect for his neighbor.  Democracy 

depends in part upon a private sphere in which individual citizens are able to make their own 

                                                           
27 Charles Rangel, All Americans Have a Duty to Defend Our Nation: Column, USA TODAY, Feb. 15, 2013, 
http://www.usatoday.com/story/opinion/2013/02/15/two-years-compulsory-service-rangel/1922597/ (last visited 
Jan. 14, 2015). 
28 Carl Forsling, America Needs to Breed a Culture of Voluntary Public Service, TASK AND PURPOSE, Feb. 5, 2015, 
http://taskandpurpose.com/america-needs-breed-culture-voluntary-public-service/ (last visited Mar. 16, 2015). 
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political choices free from societal or cultural pressures.  When the freedom to live one’s life one’s 

own way is threatened, democracy itself is under attack. 
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Abstract 

The judiciary does not only have to ensure a legally sound and well-conceived judgment, the 
courts also need to facilitate the proper functioning of society by means of an efficient and 
effective dispute settlement within a reasonable time. As a result of a joint effort between legal 
academics, the legislator and the judiciary good results have been achieved in the aim for a 
fast and definitive dispute resolution in the field of Dutch administrative law. The results we 
have achieved in the Netherlands could possibly offer inspiration for other countries as well. 
In this paper I would like to elaborate on the different instruments we have developed in the 
Netherlands and take a closer look at the possibilities for fast and definitive dispute resolution 
including the limits of the instruments we need to be aware of. 
 
 
Keywords: fast and definitive dispute resolution; administrative law; administrative loop 

 

 
1. Introduction 

Through a substantive dialogue between litigation lawyers, the administration, the academia 

and the judiciary in the Netherlands the last seven years good results have been achieved in 

the aim for fast and definitive dispute resolution in administrative procedures. The reason for 

this dialogue was found in a political and broader: societal discontent with the deficient ability 

of the administrative courts to resolve disputes in a fast and definitive manner. The above 

mentioned discontent has substantially increased as a result of the rise of economic and 

financial crises. The results we have achieved in the Netherlands in the last 7 years could 

possibly offer inspiration for other countries as well. In this paper I would like to elaborate on 

the different instruments we have developed in the Netherlands and take a closer look at the 

                                                 
1 Jurgen de Poorter is professor of administrative law and administrative procedural law at Tilburg Law School 
and Special Advisor to the Council of State of the Netherlands. 
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financial crises. The results we have achieved in the Netherlands in the last 7 years could 

possibly offer inspiration for other countries as well. In this paper I would like to elaborate on 

the different instruments we have developed in the Netherlands and take a closer look at the 

                                                 
1 Jurgen de Poorter is professor of administrative law and administrative procedural law at Tilburg Law School 
and Special Advisor to the Council of State of the Netherlands. 

possibilities for fast and definitive dispute resolution including the limits of the instruments 

we need to be aware of.  

Previously, when the administrative court annulled the disputed order this mostly 

didn’t provide the parties concerned any reassurance on how their legal case would finally 

end up. The annulment of the disputed order for the reason that it wasn’t based on proper 

reasons or because the administrative authority didn’t gather the necessary information 

concerning the relevant facts and the interests to be weighed, did not really mean that the 

litigant had actually won the case. On the part of civilians seeking legal protection an 

increasing discontent had been heard concerning the fact that most of the annulments turned 

out to be only Pyrrhic victories. The reason for that is that the administrative authority 

frequently replaced the annulled order by a substantively largely identical order. As a result 

the advocacy and the academia called for more attention for the importance of fast and 

definitive dispute resolution. This call was supported by members of the public administration 

and by the business sector, who very often had been experiencing uncertainty for many years 

as to the question if building or infrastructural projects could go through. 

2. A legal obligation to definitive dispute resolution 

The primary function of administrative courts still is and remains, of course, to examine the 

legality of the disputed order on the basis of the notice of appeal, the documents submitted, 

the proceedings during the preliminary inquiry and the hearing. Though, in addition other 

demands have increasingly been put forward: the judiciary does not only have to ensure a 

legally sound and well-conceived judgment, the courts also need to facilitate the proper 

functioning of society by means of an efficient and effective dispute settlement within a 

reasonable time. 

 The third periodic assessment of the General Administrative Law Act (GALA) in 2007 

closely reflected the aforementioned concerns which turned out to be widespread amongst 

lawyers, administrators and legal academics. As part of the third assessment of the GALA 

legal academics put forward the proposal to exercise long-standing powers more frequently. 

As a result of a joint effort between the judiciary and the legal academics good results have 

been achieved in the following years. The legislator played an important role as well. He, for 

example, extended the scope of the power to uphold a disputed order (see below paragraph 

3.4) and more importantly he provided the administrative courts with a new instrument: the 

administrative loop (see below paragraph 4). Moreover the legislator introduced by 1 January 
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2013 a new section 8:41a in the GALA stating that the administrative courts will resolve 

disputes as definitive as reasonably possible. This means that there is a legal obligation on the 

administrative courts to examine in any single case if a definitive dispute resolution is 

possible. The implication of such a legal obligation is that the Administrative Jurisdiction 

Division of the Council of State (AJD) when hearing an appeal from a judgment given by the 

district court, has to examine – at least when the applicant has lodged an appeal on that point 

– if the district court has met the requirements of section 8:41a GALA. The mere fact that the 

district court has not met the requirements of section 8:41a GALA already constitutes a 

reason to annul the judgment of the court. 

3. Developments in the case-law of the Council of State 

3.1 Exercising long-standing powers more frequently 

 Two of the most significant instruments in achieving the goal of a fast and definitive 

dispute resolution after the court having annulled the disputed order, is the power: a. to 

determine that all or part of the legal consequences of the annulled order or the annulled part 

thereof shall be allowed to stand (section 8:72 (3a) of the General Administrative Law Act 

(GALA)); or b. to determine that its judgment shall take the place of the annulled order or the 

annulled part thereof (section 8:72 (3b) GALA).  

 What kind of administrative legal-cases lend themselves to exercise the power to 

determine that the legal consequences of the annulled order shall be allowed to stand or to 

determine that the judgment shall take the place of the annulled order? In this regard it’s 

important to stress that the essential and fundamental starting point is no longer that the 

aforementioned powers should not be exercised in other cases than those in which only one 

decision is legally permitted. In case some discretionary leeway still remains for the 

administrative authority after the disputed order having been annulled, the administrative 

court can determine though that the legal consequences shall be allowed to stand or determine 

that its judgment will take the place of the disputed order, if: a. in the meantime the 

administrative authority has weighed the interests involved properly; b. the results of the 

renewed weighing of interests could stand the test of the court and c. the interested parties 

have had the opportunity in court to express themselves on the renewed weighing of interests. 
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determine that the legal consequences of the annulled order shall be allowed to stand or to 

determine that the judgment shall take the place of the annulled order? In this regard it’s 

important to stress that the essential and fundamental starting point is no longer that the 

aforementioned powers should not be exercised in other cases than those in which only one 

decision is legally permitted. In case some discretionary leeway still remains for the 

administrative authority after the disputed order having been annulled, the administrative 

court can determine though that the legal consequences shall be allowed to stand or determine 

that its judgment will take the place of the disputed order, if: a. in the meantime the 

administrative authority has weighed the interests involved properly; b. the results of the 

renewed weighing of interests could stand the test of the court and c. the interested parties 

have had the opportunity in court to express themselves on the renewed weighing of interests. 

3.2 The legal consequences of the annulled order shall be allowed to stand 

First of all, exercising this power may seem appropriate in case of an infringement of a 

procedural rule, if it is found that the infringement has been remedied and the disputed order 

can otherwise stand the test. For example, when the administrative authority failed to obtain 

an advisory opinion, where this is required by law. If the administrative authority 

subsequently obtains such an opinion during the proceedings, this rectifies the defect in the 

order identified by the court. Even when the court rules the appeal well-founded because of an 

infringement of a substantive legal rule, the possibility of determining that the legal 

consequences of the annulled order shall be allowed to stand, cannot be excluded. As 

mentioned before the AJD exercises this power even in cases in which some discretionary 

leeway seems to be left for the administrative authority to make an order with legal 

consequences that differ from those of the annulled one. When the court rules that the 

administrative authority when making the disputed order did not weigh the interests involved 

properly, it can determine, though, that the legal consequences of the annulled order shall be 

allowed to stand when the administrative authority holds on to the disputed order, in the 

meantime has weighed the interests involved properly and – very important – the interested 

parties have had the opportunity in court to express themselves on the renewed weighing of 

interests. The courts shall only then determine that the legal consequences of the annulled 

order shall be allowed to stand if after having weighed the interests involved properly the 

annulled order can otherwise stand the test. 

3.3 The judgment of the court shall take the place of the annulled order 

With regard to the power of the court to determine that its judgment shall take the 

place of the annulled order or the annulled part thereof, there have been similar developments 

in the case-law of the AJD. That means that even in cases in which some discretionary leeway 

seems to be left for the administrative authority after the order have been annulled, the 

possibility of determining that the judgment of the court shall take the place of the annulled 

order, cannot be excluded. In this context it is important to realize that the power to determine 

that the judgment shall take the place of the annulled order differs in one respect from the 

power to determine that the legal consequences of the annulled order shall be allowed to 

stand: in the latter situation the legal consequences will eventually be the same as those of the 

annulled order. When the court determines that its judgment will take the place of the 

annulled order, however, the legal consequences will differ in comparison with the legal 

consequences of the annulled order. The result can be that interests will be affected of those 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



364

persons who were not yet involved in the court proceedings so far. If that is the case, this will 

be a contraindication for exercising the power to determine that the judgment will take the 

place of the annulled order. This raises the question in which cases the AJD has exercised this 

power and the question as to what are its limits. Let us take the category of appeals against an 

order of the administrative authority that enforcement action is to be taken. For example an 

order in which the administrative authority states that in a particular case environmental 

legislation has been or is being infringed by a particular firm. The administrative order 

contains a time limit within which the firm may prevent enforcement action by taking 

measures himself. The firm appeals against this order stating that the given time limit is 

unreasonable short. When the AJD rules this appeal well-founded, the disputed order will be 

partly annulled as far as the time limit is concerned. Although the administrative authority has 

a discretionary leeway on this point, the AJD considers it to be possible in particular 

circumstances to determine that its judgment – in which it decides to extend the time limit 

with six months – will take the place of the annulled part of the disputed order. That is the 

case when during the hearing both the firm and the administrative authority turn out to 

support the proposal of the extension of the time limit. 

4. A new instrument in the toolbox of the administrative courts: the 
administrative loop2 

4.1 The importance of the administrative loop 

 It may be seen from the above that the more generous exercise of the two 

aforementioned mechanisms indeed increases the options for a fast and definitive dispute 

resolution, but at the same time we do have to note that in many other cases the constitutional 

position of the judiciary limits the exercise of these instruments. The need for further research 

by the administrative authority, for example, or the existence of a discretionary leeway for the 

administration hinders the exercise of the aforementioned powers by the administrative courts 

in principle. Therefore the legislator has provided the administrative courts with a new 

instrument by 1 January 2010: the administrative loop. The administrative loop is a statutory 

provision that regulates the power of the administrative courts to give the administrative 

authority the opportunity to rectify a defect in a contested order (or have it rectified) within 

such time limit as it may specify; moreover, the AJD, in cases in which appeals or appeals at 

                                                 
2 This chapter is partly based on the report which the Dutch Council of State has drawn up in favour of the 
Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union (ACA-
Europe). See http://aca-europe.eu/seminars/Brussels2012/Netherlands.pdf. 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



365

persons who were not yet involved in the court proceedings so far. If that is the case, this will 

be a contraindication for exercising the power to determine that the judgment will take the 

place of the annulled order. This raises the question in which cases the AJD has exercised this 

power and the question as to what are its limits. Let us take the category of appeals against an 

order of the administrative authority that enforcement action is to be taken. For example an 

order in which the administrative authority states that in a particular case environmental 

legislation has been or is being infringed by a particular firm. The administrative order 

contains a time limit within which the firm may prevent enforcement action by taking 

measures himself. The firm appeals against this order stating that the given time limit is 

unreasonable short. When the AJD rules this appeal well-founded, the disputed order will be 

partly annulled as far as the time limit is concerned. Although the administrative authority has 

a discretionary leeway on this point, the AJD considers it to be possible in particular 

circumstances to determine that its judgment – in which it decides to extend the time limit 

with six months – will take the place of the annulled part of the disputed order. That is the 

case when during the hearing both the firm and the administrative authority turn out to 

support the proposal of the extension of the time limit. 

4. A new instrument in the toolbox of the administrative courts: the 
administrative loop2 

4.1 The importance of the administrative loop 

 It may be seen from the above that the more generous exercise of the two 

aforementioned mechanisms indeed increases the options for a fast and definitive dispute 

resolution, but at the same time we do have to note that in many other cases the constitutional 

position of the judiciary limits the exercise of these instruments. The need for further research 

by the administrative authority, for example, or the existence of a discretionary leeway for the 

administration hinders the exercise of the aforementioned powers by the administrative courts 

in principle. Therefore the legislator has provided the administrative courts with a new 

instrument by 1 January 2010: the administrative loop. The administrative loop is a statutory 

provision that regulates the power of the administrative courts to give the administrative 

authority the opportunity to rectify a defect in a contested order (or have it rectified) within 

such time limit as it may specify; moreover, the AJD, in cases in which appeals or appeals at 

                                                 
2 This chapter is partly based on the report which the Dutch Council of State has drawn up in favour of the 
Association of the Councils of State and Supreme Administrative Jurisdictions of the European Union (ACA-
Europe). See http://aca-europe.eu/seminars/Brussels2012/Netherlands.pdf. 

sole and last instance are instituted before her, may instruct an administrative authority to 

rectify a defect in a contested order (or have it rectified) within such time limit as she may 

specify. If the administrative court applies the administrative loop, it must give an interim 

judgment indicating as far as possible how the defect can be rectified. It should be noted that 

the power of rectification may not be exercised if interested parties who have not been party 

to the proceedings would be disproportionately disadvantaged as a result (see section 8:51a, 

subsection 1 GALA). It is clear from the case law to date that these provisions have posed 

little obstacle to the exercise of the power of rectification.  

 

 A great advantage of the administrative loop is that by giving the opportunity or the 

instruction to rectify the defect, the administrative court is able to resolve the dispute in a 

definitive way, without undermining the discretionary leeway of the administrative authority. 

A further advantage is that using the administrative loop saves a considerable amount of time 

compared to the situation in which the administrative court just annuls the disputed order. 

That is especially the case when the administrative loop is used in an appeal proceeding in 

second instance before the AJD.  

4.2 The procedural embedding of the administrative loop 

 The administrative courts’ specific power of rectification applies to any identified 

defect. However, it is only worthwhile exercising the power if the defect is capable of being 

rectified. To apply the administrative loop the court need not have the expectation that after 

rectification of the defect the authority will allow the order to stand or will give an order 

having the same effect. The court needs only to expect that the identified defect in the order 

can be rectified. If, for example, the defect concerns a failure to obtain an advisory opinion, 

where this is required by law, and the administrative authority subsequently obtains such an 

opinion, this rectifies the defect in the order identified by the court. However, the content of 

the advisory opinion may oblige the administrative authority to depart from its original 

decision. Application of the administrative loop may therefore mean that an order is given that 

differs from the order found to be defective. There is no point in exercising the power of 

rectification if the defect is not capable of being rectified, since in such a case the contested 

order would have to be quashed in any event.  

 

 The law does not prevent an administrative court from exercising its power of 

rectification at an early stage of the proceedings. Section 8:80b, subsection 1 GALA expressly 
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provides that an administrative court may also give an interim judgment even before the 

parties have been invited to attend a hearing. However, the AJD makes only very sparing 

exercise of its power to give an interim judgment before a hearing is held. As a rule, it is safer 

and more effective to do this only after a hearing. In its interim judgment the administrative 

court describes the defect it has identified in the order and indicates as far as possible how this 

can be rectified (see section 8:80a GALA). In the interim judgment the administrative court 

also determines within what time limit the administrative authority may or – in the case of the 

AJD – must rectify the defect. The administrative authority must notify the district court as 

quickly as possible whether it wishes to rectify the defect or have it rectified. If the 

administrative authority decides on rectification, it should notify the district court in writing 

as quickly as possible how the defect has been rectified. In the case of an appeal or appeal at 

sole and last instance to the AJD, the administrative authority should notify the court 

concerned as quickly as possible how the defect has been rectified (section 8:51, subsections 1 

and 2 AWB). The administrative court will allow the other parties four weeks, calculated 

from the dispatch of this notification, in which to make known their views on how the defect 

has been rectified. This period may be extended where appropriate (section 8:51, subsection 3 

AWB). The administrative court will notify the parties how the proceedings on the appeal or 

appeal at sole and last instance will be conducted. If a hearing has been held in a case in 

which interim judgment has been given, the administrative court may direct under certain 

conditions that no further hearing will be held.   

 

 Even if the administrative authority rectifies the defect, the AJD, in its final judgment, 

annuls the disputed order on account of the defect. However, the rectification may be a reason 

to direct that the legal consequences of the contested order will be allowed to stand in full. If 

the administrative authority has given a new decision in order to rectify a defect identified by 

the administrative court, the AJD will decide whether the new order is lawful; if the new order 

is held to be lawful, any appeal or application for review of the order existing by operation of 

law pursuant to section 6:19, subsection 1 GALA will be declared to be unfounded, thereby 

finally resolving the dispute. The old decision, which was held to be defective, is then 

quashed.   

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



367

provides that an administrative court may also give an interim judgment even before the 

parties have been invited to attend a hearing. However, the AJD makes only very sparing 

exercise of its power to give an interim judgment before a hearing is held. As a rule, it is safer 

and more effective to do this only after a hearing. In its interim judgment the administrative 

court describes the defect it has identified in the order and indicates as far as possible how this 

can be rectified (see section 8:80a GALA). In the interim judgment the administrative court 

also determines within what time limit the administrative authority may or – in the case of the 

AJD – must rectify the defect. The administrative authority must notify the district court as 

quickly as possible whether it wishes to rectify the defect or have it rectified. If the 

administrative authority decides on rectification, it should notify the district court in writing 

as quickly as possible how the defect has been rectified. In the case of an appeal or appeal at 

sole and last instance to the AJD, the administrative authority should notify the court 

concerned as quickly as possible how the defect has been rectified (section 8:51, subsections 1 

and 2 AWB). The administrative court will allow the other parties four weeks, calculated 

from the dispatch of this notification, in which to make known their views on how the defect 

has been rectified. This period may be extended where appropriate (section 8:51, subsection 3 

AWB). The administrative court will notify the parties how the proceedings on the appeal or 

appeal at sole and last instance will be conducted. If a hearing has been held in a case in 

which interim judgment has been given, the administrative court may direct under certain 

conditions that no further hearing will be held.   
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annuls the disputed order on account of the defect. However, the rectification may be a reason 

to direct that the legal consequences of the contested order will be allowed to stand in full. If 

the administrative authority has given a new decision in order to rectify a defect identified by 

the administrative court, the AJD will decide whether the new order is lawful; if the new order 
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4.3 Constitutional concerns with regard to the administrative loop 

4.3.1 Lessons to be learned from Belgium and Germany?  

As I mentioned earlier, one of the advantages of the administrative loop is the respect for the 

separation of powers between the judiciary and the administration in the sense that the 

exercise of the power to give the administrative authority the opportunity (or to instruct the 

administrative authority) to rectify the defect in the disputed order the court stresses the 

primacy of the administration. That does not mean that there is a complete absence of 

constitutional concerns about the administrative loop. Some scholars have indeed been 

advocating that to give the administrative authority the opportunity (or to instruct the 

administrative authority) to rectify a defect in the disputed order would be to help the 

administration by giving it a second change. That was the main reason why in Germany the 

‘Bundestag’ did not adopt a legislative proposal for an administrative loop in paragraph 113 I 

of the Verwaltungsgerichtsordnung.3 It has also been a dominant factor in the judgment of the 

Constitutional Court of Belgium ruling that the legislative act governing the administrative 

loop (the VCRO) infringes fundamental constitutional principles.4 In the Constitutional 

Court’s view the application of the administrative loop can in particular circumstances 

contravene the principle of impartiality and independency of the court, the principle of 

‘equality of arms’ and the right to have access to court for those interested parties who have 

not been party to the proceedings yet.    

4.3.2 Can the court be said to be impartial when giving its final judgment? 

 To answer the question what these constitutional concerns mean in relation to the 

administrative loop in the Dutch GALA, we have to make clear that there is a difference 

between one administrative loop and another. Both the proposed administrative loop in 

Germany as the administrative loop in the VCRO in Belgium differ from the administrative 

loop in the Netherlands in at least one respect. That is that both the (proposed) German as the 

Belgian loop have just been covering procedural defects in the disputed order, while the 

Dutch administrative loop covers substantive defects as well. According to Belgian law the 

court could only apply the administrative loop in cases in which the legal consequences of the 

rectified administrative order will not differ from those of the disputed one. Those are the 

cases to which the Dutch administrative courts would in general not apply the administrative 

                                                 
3 BT-DRs. 13/5098. 
4 Ruling of the Belgian Constitutional Court of 8 May 2014, nr. 74/2014. 
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loop at all; instead of exercising the power to give the administrative authority the opportunity 

(or to instruct) to rectify the defect in the disputed order the Dutch administrative courts have 

the power to decide that an order against which an appeal has been lodged may be upheld by 

the court, despite an infringement of a procedural (or even: substantive) rule, if it is found that 

the infringement has not prejudiced the interests of the interested parties (section 6:22 of the 

GALA). To my opinion there are no such constitutional problems in relation to the Dutch 

administrative loop as to the degree they have arisen in Belgium. As a result of the application 

of the Dutch administrative loop the legal consequences can change in comparison to those of 

the disputed order. That means that the interim judgment does not necessarily give an 

indication on the outcome of the appeal. Therefore, in applying the administrative loop the 

administrative court in the Netherlands, in contrast to the Belgian court probably, cannot be 

said not to be impartial when giving its final judgment.  

4.3.3 Equality of arms: helping the administration?  

 As a result of the application of the administrative loop in the Belgian VCRO the 

rectification of the defect in the disputed order is supposed to have a retroactive effect.5 That 

means that after the rectification the disputed order is considered to be legally sound from the 

beginning. As a result, the disputed order shall not be annulled and the appeal is to be ill-

founded. As pointed out before, this is not the case in the Netherlands. Even if the 

administrative authority rectifies the defect, the Dutch administrative court, in its final 

judgment, annuls the disputed order on account of the defect. So, according to Dutch law the 

rectification has no retroactive effect. And to secure the rights of defense all the parties in the 

proceedings have the right to express their views on the way the administrative authority has 

rectified the defect and consequently the court has to review the rectified order in the light of 

these expressed views. 

 Can the Dutch administrative loop against this background be said to infringe the 

principle of equality of arms? I doubt that. Moreover an assessment of the Dutch 

administrative loop recently carried out by the University of Maastricht, shows us that most of 

the parties concerned are in favor of applying the administrative loop when possible.6 This 

applies both to administrative authorities (off course) and other interested parties. Especially 

                                                 
5 P. Lefranc, A la recherche de la boucle administrative, Administration Publique Trimestrielle 2012/2, p. 222-
231.  
6 Ch. W. Backes and others, Evaluatie Bestuurlijke Lus Awb en internationale vergelijking (“Assessment of the 
Administrative Loop in the GALA en international comparison”), see http://www.rijksoverheid.nl/documenten-
en-publicaties/kamerstukken/2014/12/11/tk-evaluatie-van-de-bestuurlijke-lus.html. 
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5 P. Lefranc, A la recherche de la boucle administrative, Administration Publique Trimestrielle 2012/2, p. 222-
231.  
6 Ch. W. Backes and others, Evaluatie Bestuurlijke Lus Awb en internationale vergelijking (“Assessment of the 
Administrative Loop in the GALA en international comparison”), see http://www.rijksoverheid.nl/documenten-
en-publicaties/kamerstukken/2014/12/11/tk-evaluatie-van-de-bestuurlijke-lus.html. 

companies appreciate applying the administrative loop. They want to have a final judgment as 

soon as possible, no matter if they eventually win their case or not. Among civilian parties 

some concerns have indeed been expressed about the 'helping the administration-effect' of the 

administrative loop. In this regard we must realize though that the interests of civilian parties 

will not always be harmed when applying the administrative loop. Civilian parties have an 

interest in a fast and definitive dispute resolution as well. Moreover it happens quite often that 

as a result of the administrative loop, the administrative authority complies the application 

submitted by the civilian interested party. Generally speaking the administrative loop is not a 

matter of 'helping the administration', but of 'helping society' in reaching a fast and definitive 

dispute resolution. In fact, in the absence of an administrative loop the obvious course of 

action would be for the administrative court to annul the disputed order and refer the case 

back to the administrative authority that will have to start the decision-making process all 

over again. Not to apply the administrative loop is thereby most of the time nothing more than 

a way of putting off the evil hour.  

5. Conclusions 

If we take a look at the caseload of the AJD the question arises as to what results have been 

achieved in terms of fast and definitive dispute resolution. As recent research points out, the 

aforementioned powers were exercised frequently and successfully.  In 2012 the AJD ruled in 

1216 (100%) cases covered by the study that the appeal was well-founded. In 156 cases the 

AJD applied the administrative loop (12.8%); in 214 cases the AJD determined that the 

judgment shall take the place of the annulled order (17.6%) and in 218 cases the AJD 

determined that the legal consequences of the annulled order were allowed to stand (17.9%). 

In 2013 similar results have been achieved. In 980 (100%) cases the appeal was well-founded. 

In 98 cases the AJD applied the administrative loop (10.0%); in 191 cases the AJD 

determined that the judgment shall take the place of the annulled order (19.5%) and in 168 

cases the AJD determined that the legal consequences of the annulled order were allowed to 

stand (17.1%). This means that in approximately 50% of the cases in which the appeal was 

well-founded the aforementioned instruments to achieve a fast and definitive dispute 

resolution have been applied. Does this also mean that in approximately 50% of the cases in 

which the appeal was well-founded a (fast and) definitive dispute resolution has actually been 

achieved? That is not necessarily the case and depends on the success rates in applying the 

administrative loop. The administrative loop appears to be quite successful. In approximately 
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90% of the cases in which the AJD applied the administrative loop the dispute turned out to 

be resolved in a definitive way.   
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Abstract 
This paper focuses on the notion of habitual residence as a general connecting factor for 
determining both jurisdiction and the applicable law under the Succession Regulation. First, 
the scope and the objectives of the Regulation providing uniform rules for jurisdiction, 
applicable law, recognition and enforcement of judgements and of authentic instruments are 
briefly introduced. The core of the paper consists in analysis of the notion of habitual 
residence in terms of cross-border succession matters. It aims to evaluate advantages and 
disadvantages of use of this criterion as a connecting factor and to assess its suitability and 
the ability to meet the ambitious goals of the Regulation, in particular to considerably 
simplify the settlement of cross-border successions within the EU and to provide for legal 
certainty of the deceased and of the heirs.      
 
Keywords: Cross-border succession; Succession Regulation; habitual residence; autonomous 
interpretation 

 
1. Introduction 

In 2012, the EU adopted the Regulation on jurisdiction, applicable law, recognition 

and enforcement of decisions and acceptance and enforcement of authentic instruments 

in matters of succession and on the creation of a European Certificate of Succession 

(hereinafter “Regulation”).2 The Regulation covers all aspects (jurisdiction, applicable law, 

recognition and enforcement and administrative measures) of cross-border successions within 

the EU, and will be applicable in all Member States3 as of 17 August 2015.4 

                                                 
1 This paper was created within the project: “Dědictví v přeshraničním kontextu pohledem evropské unifikované 
úpravy”.  
2 Regulation (EU) No 650/2012 of the European Parliament and the Council of 4 July 2012 on jurisdiction, 
applicable law, recognition and enforcement of decisions and acceptance and enforcement of authentic 
instruments in matters of succession and on the creation of a European Certificate of Succession. In EUR-lex 
[online]. EU Publications Office (further cited as “Regulation”). 
3 Except in Denmark, the United Kingdom and Ireland. The position of Denmark is regulated by Protocol 
(No 22) on the position of Denmark. In EUR-lex [online]. EU Publications Office. Denmark is not bound by 

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



372

By introducing habitual residence of the deceased as a general connecting factor 

for the purposes of determining both jurisdiction5 and the applicable law,6 the Regulation 

aims to substantially simplify the settlement of cross-border successions in Member States. 

The objective of this paper is to analyse the notion of habitual residence, and to verify its 

suitability as a connecting factor in matters of succession, especially in terms of the goals 

of the Regulation. After a brief introduction of the Regulation as a new instrument in the area 

of judicial cooperation in civil matters, the paper focuses on interpretation and the criteria 

for determination of the deceased’s habitual residence under the Regulation. Last, advantages 

and disadvantages of this notion as a connecting factor are evaluated.    

2. Briefly about the Regulation  

The Regulation was adopted in June 20127 after several years of work and 

discussions. The most general aim of the Regulation is to overcome the obstacle to the free 

movement of persons within the EU caused by the existing diversity of rules concerning 

succession matters in Member States.8 The free movement of persons results in growing 

number of cross-border successions within the EU. The increasing number of unions 

between nationals of different Member States is often accompanied by the acquisition 

of property in several Member States.9 However, there are still big differences between 

the legal regulations of succession across the Member States which considerably limit 

the effectiveness of the cross-border successions’ settlement. These differences concern not 

only substantive regulations, but also rules on the applicable law and jurisdiction.  

                                                                                                                                                         
Article 81 of the Treaty on the Functioning of the European Union (further cited as “TFEU”). The United 
Kingdom and Ireland have the opt-in right under Protocol (No 21) on the position of the United Kingdom and 
Ireland in respect of the area of freedom, security and justice. In EUR-lex [online]. EU Publications Office. 
Regarding the Regulation, the United Kingdom and Ireland have not used their opt-out possibility.  
4 According to its Article 83(1), the Regulation shall apply to succession of persons who die on or after 
17 August 2015.  
5 Article 4 of the Regulation provides that “the courts of the Member State in which the deceased had his 
habitual residence at the time of death shall have jurisdiction to rule on the succession as a whole.” 
6 Under the general rule in Article 21(1) of the Regulation, “the law applicable to the succession as a whole 
shall be the law of the State in which the deceased had his habitual residence at the time of death.” 
7 The legislative basis for the Regulation is Article 81 of the TFEU.  
8 Proposal for Regulation of the European Parliament and of the Council on Jurisdiction, Applicable Law, 
Recognition and Enforcement of Decisions and Authentic Instruments in Matters of Succession and the Creation 
of a European Certificate of Succession, COM(2009) 154 final, 14.10.2009. In EUR-lex [online]. EU 
Publications Office (further cited as “Proposal”). Explanatory memorandum, point 1.2.  
9 Green Paper Succession and Wills, COM(2005) 65 final, 1 March 2005. In EUR-lex [online]. EU Publications 
Office (further cited as “Green Paper”), point 1 Introduction.  
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of the Regulation. After a brief introduction of the Regulation as a new instrument in the area 

of judicial cooperation in civil matters, the paper focuses on interpretation and the criteria 

for determination of the deceased’s habitual residence under the Regulation. Last, advantages 

and disadvantages of this notion as a connecting factor are evaluated.    

2. Briefly about the Regulation  

The Regulation was adopted in June 20127 after several years of work and 
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succession matters in Member States.8 The free movement of persons results in growing 

number of cross-border successions within the EU. The increasing number of unions 

between nationals of different Member States is often accompanied by the acquisition 

of property in several Member States.9 However, there are still big differences between 

the legal regulations of succession across the Member States which considerably limit 

the effectiveness of the cross-border successions’ settlement. These differences concern not 

only substantive regulations, but also rules on the applicable law and jurisdiction.  

                                                                                                                                                         
Article 81 of the Treaty on the Functioning of the European Union (further cited as “TFEU”). The United 
Kingdom and Ireland have the opt-in right under Protocol (No 21) on the position of the United Kingdom and 
Ireland in respect of the area of freedom, security and justice. In EUR-lex [online]. EU Publications Office. 
Regarding the Regulation, the United Kingdom and Ireland have not used their opt-out possibility.  
4 According to its Article 83(1), the Regulation shall apply to succession of persons who die on or after 
17 August 2015.  
5 Article 4 of the Regulation provides that “the courts of the Member State in which the deceased had his 
habitual residence at the time of death shall have jurisdiction to rule on the succession as a whole.” 
6 Under the general rule in Article 21(1) of the Regulation, “the law applicable to the succession as a whole 
shall be the law of the State in which the deceased had his habitual residence at the time of death.” 
7 The legislative basis for the Regulation is Article 81 of the TFEU.  
8 Proposal for Regulation of the European Parliament and of the Council on Jurisdiction, Applicable Law, 
Recognition and Enforcement of Decisions and Authentic Instruments in Matters of Succession and the Creation 
of a European Certificate of Succession, COM(2009) 154 final, 14.10.2009. In EUR-lex [online]. EU 
Publications Office (further cited as “Proposal”). Explanatory memorandum, point 1.2.  
9 Green Paper Succession and Wills, COM(2005) 65 final, 1 March 2005. In EUR-lex [online]. EU Publications 
Office (further cited as “Green Paper”), point 1 Introduction.  

As the unification of substantive law is neither possible,10 nor necessarily desired, 

the Commission has focused on the unification of conflict-of-law rules. The determination 

of applicable law shall be accompanied by uniform rules on jurisdiction and recognition and 

enforcement of judgements. As most successions are settled on a non-contentious basis, 

the EU instrument shall also cover the recognition of specific judicial documents. Last but not 

least, the new instrument aims to remove existing administrative barriers. Therefore, 

the establishment of the European Certificate of Succession is envisaged.11 

 The Regulation applies to succession to the estates of deceased persons.12 When 

defining the material scope, the questions excluded by Articles 1(1) and 1(3) have to be born 

in mind. Application of the Regulation is limited to successions with cross-border 

implications.13 However, the Regulation does not provide any guidelines for what cross-

border element may consist in. While determining the cross-border element, it is necessary 

to examine four aspects: authority having jurisdiction, deceased person, property, and heirs. 

If all these elements are located in one state, the relationship is a domestic one. On the other 

hand, if they are located in more than one state, cross-border implication is present. While 

determining the cross-border implication, all circumstances must be taken into account.  

Concerning the personal scope, the jurisdictional rules are applicable to deceased 

persons who have their habitual residence within the EU at the time of their death, as well as 

persons who do not have their habitual residence in the EU.14 The same is true for the part 

concerning the applicable law, as it is of universal nature.15 Part IV concerning 

the recognition and enforcement applies only to the decisions rendered in Member States.  

The principal goal of the Regulation is to facilitate the settlement of successions with 

cross-border implications within the EU. The new uniform rules shall make it easier for EU 

                                                 
10 The EU does not have competence in this regard. See e.g. VERBEKE, A., LELEU, Y. Harmonization of the 
Law of Succession in Europe. In HARTKAMP, A. et al. (eds.). Towards a European Civil Code. Fourth Revised 
and Expanded Edition. The Hague: Kluwer Law International, 2011, p. 472.  
11 Green Paper, point 1 Introduction. 
12 Article 1 of the Regulation. Article 3(a) of the Regulation defines the notion succession as “succession to the 
estate of a deceased person and covers all forms of transfer of assets, rights and obligations by reason of death, 
whether by way of a voluntary transfer under a disposition of property upon death or a transfer through intestate 
succession.“ 
13 Although Article 1 concerning the material scope of application does not even mention the cross-border 
element, it is still necessary to bear in mind that the Regulation is based on Article 81 of the TFEU. Article 81 
gives the EU the power to regulate only the matters with cross-border element.  
14 See Article 10 of the Regulation. In this case there have to be other connections with the EU.  
15 Article 20 of the Regulation.  
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citizens16 to handle the legal side of cross-border successions and wills and to foster legal 

certainty, and predictability of the settlement.17 The scheme of the Regulation can be 

characterised as follows:  

 each succession shall be treated coherently,  

 under single applicable law and by a single competent authority, 

 party autonomy with regards to the applicable law shall be respected, 

 parallel proceedings and conflicting decisions shall be avoided, 

 mutual recognition of decisions and authentic instruments shall be ensured.  

3. Habitual Residence as a Connecting Factor  

3.1 Reasons for Implementing Habitual Residence as a Connecting Factor 

in Succession Matters 

The Regulation employs the notion of “habitual residence” of the deceased at the time 

of death as a general connecting factor for the purposes of determining both jurisdiction and 

the applicable law. In succession and family law, the most common connecting factors are 

habitual residence and nationality.18 The Green Paper on Succession and Wills suggested both 

of them as possible connecting factors.19 In reply to the Green Paper, numerous states and 

organisations recommended the use of habitual residence rather than nationality.20 As a result, 

the criterion of habitual residence was implemented into the Proposal for the Regulation.  

 According to the Explanatory Memorandum, habitual residence better “coincides 

with the centre of interests of the deceased and often with the place where most of his 

property is located, since it reflects the increasing mobility of citizens within the EU. Such 

a connection is more favourable to integration into the Member States of habitual residence 

and avoids any discrimination regarding persons who are resident there without possessing 

                                                 
16 It would be more precise to say “persons residing in the EU” instead, since the Regulation does not require 
the deceased to be a citizen of any Member State.   
17 New EU rules to ease cross-border successions. European Commission: Civil Justice [online]. European 
Commission, DG Justice, 2013 [cit. 2015-01-31].  
18 BOELE-WOELKI, K. International Private Law in China and Europe: A Comparison of Conflict-of-Law 
Rules Regarding Family and Succession Law. In BASEDOW, J., PISSLER, K. Private International Law in 
Mainland China, Taiwan and Europe. Tübingen: Mohr Siebeck, 2014, p. 313.  
19 Green Paper, point 1 Introduction.  
20 MAX PLANCK INSTITUTE FOR COMPARATIVE AND INTERNATIONAL PRIVATE LAW. Comments 
on the European Commission’s Proposal for a Regulation of the European Parliament and of the Council on 
jurisdiction, applicable law, recognition and enforcement of decisions and authentic instruments in matters of 
succession and the creation of a European Certificate of Succession. RabelsZ, 2010, Vol. 74, p. 604 (further cited 
as “Max Planck Comments”).  

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey

Scientific Cooperations Workshops on Social Sciences, May 8-9th 2015, Istanbul-Turkey



375

citizens16 to handle the legal side of cross-border successions and wills and to foster legal 

certainty, and predictability of the settlement.17 The scheme of the Regulation can be 

characterised as follows:  

 each succession shall be treated coherently,  

 under single applicable law and by a single competent authority, 

 party autonomy with regards to the applicable law shall be respected, 

 parallel proceedings and conflicting decisions shall be avoided, 

 mutual recognition of decisions and authentic instruments shall be ensured.  

3. Habitual Residence as a Connecting Factor  

3.1 Reasons for Implementing Habitual Residence as a Connecting Factor 

in Succession Matters 

The Regulation employs the notion of “habitual residence” of the deceased at the time 

of death as a general connecting factor for the purposes of determining both jurisdiction and 

the applicable law. In succession and family law, the most common connecting factors are 

habitual residence and nationality.18 The Green Paper on Succession and Wills suggested both 

of them as possible connecting factors.19 In reply to the Green Paper, numerous states and 

organisations recommended the use of habitual residence rather than nationality.20 As a result, 

the criterion of habitual residence was implemented into the Proposal for the Regulation.  

 According to the Explanatory Memorandum, habitual residence better “coincides 

with the centre of interests of the deceased and often with the place where most of his 

property is located, since it reflects the increasing mobility of citizens within the EU. Such 

a connection is more favourable to integration into the Member States of habitual residence 
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16 It would be more precise to say “persons residing in the EU” instead, since the Regulation does not require 
the deceased to be a citizen of any Member State.   
17 New EU rules to ease cross-border successions. European Commission: Civil Justice [online]. European 
Commission, DG Justice, 2013 [cit. 2015-01-31].  
18 BOELE-WOELKI, K. International Private Law in China and Europe: A Comparison of Conflict-of-Law 
Rules Regarding Family and Succession Law. In BASEDOW, J., PISSLER, K. Private International Law in 
Mainland China, Taiwan and Europe. Tübingen: Mohr Siebeck, 2014, p. 313.  
19 Green Paper, point 1 Introduction.  
20 MAX PLANCK INSTITUTE FOR COMPARATIVE AND INTERNATIONAL PRIVATE LAW. Comments 
on the European Commission’s Proposal for a Regulation of the European Parliament and of the Council on 
jurisdiction, applicable law, recognition and enforcement of decisions and authentic instruments in matters of 
succession and the creation of a European Certificate of Succession. RabelsZ, 2010, Vol. 74, p. 604 (further cited 
as “Max Planck Comments”).  

the relevant nationality.”21 Additionally, habitual residence has been long retained in both 

national laws of Member States and international conventions.22 

3.2 Interpretation of the Notion of Habitual Residence  

The concept of habitual residence is not a new one in the area of private international 

law. After its introduction within the Hague Conference on Private International Law,23 it also 

became part of the EU measures – first in the field of social security and labour law, soon 

after in the area of judicial cooperation in civil matters. In particular, it is known from 

the Brussels IIbis Regulation,24 the Rome I Regulation,25 or the Maintenance Regulation.26 

However, none of them provide either a definition, or any guidelines for the interpretation 

of habitual residence as a connecting factor. This has been a legislators’ intention since 

the Hague Conference, though. Contrary to nationality or domicile, habitual residence is 

deemed to be a factual criterion, requiring closer inspection of circumstances of each 

individual case; not a legal concept. 

The Court of Justice of the EU (hereinafter “CJEU”) interpreted the notion of habitual 

residence in relation to the Brussels IIbis Regulation27 in its well-known case C-523/07 A.28 

It first emphasised the need for autonomous interpretation of this concept, i.e. in light of the 

scheme and objectives of the entire instrument.29 No reference to national law can be made 

in this regard. Further, it held that physical presence itself is not sufficient to establish 

person’s habitual residence. Instead, all circumstances specific to each case shall be taken into 

account. The CJEU laid down several criteria courts shall assess while determining habitual 

residence of a child: degree of integration in social and family environment, duration, 

                                                 
21 Proposal. Explanatory memorandum, point 4.3; Recital (23) of the Regulation. 
22 Ibid.  
23 Within the Hague Conference, habitual residence as a connecting factor for determining applicable law was 
firstly used in the Convention of 15 June 1955 on the Law Applicable to International Sales of Goods. Hague 
Conference on Private International Law [online].  
24 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgements in matrimonial matters and matters of parental responsibility, repealing Regulation 
(EC) No 1347/2000. In EUR-lex [online]. EU Publications Office (further cited as “Brussels IIbis Regulation”). 
25 Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law 
applicable to contractual obligations (Rome I). In EUR-lex [online]. EU Publications Office.  
26 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and 
enforcement of decisions and cooperation in matters relating to maintenance obligations. In EUR-lex [online]. 
EU Publications Office. 
27 In particular, it interpreted the notion „habitual residence of a child“ for the purposes of Article 8 of Brussels 
IIbis Regulation.   
28 Judgement of the Court of Justice of 2 April 2009. A. C-523/07. In EUR-lex [online]. EU Publications Office 
further cited as „C-523/07 A.“).  
29 Judgement of the Court of Justice of 14 October 1976. LTU Lufttransportunternehmen GmbH & Co. KG 
v Eurocontrol. Case 29/76. In EUR-lex [online]. EU Publications Office. 
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regularity, conditions and reasons for stay in the territory of a Member State, child’s 

nationality, place and conditions of school attendance, linguistic knowledge, family and social 

relationships.30 

Although this interpretation is tied to the particular provision and shall not be used 

outside the scope of the Brussels IIbis Regulation, the requirement of uniform interpretation 

justifies its use at least as a guideline for interpretation and application of other regulations 

in the area of judicial cooperation in civil matters. Nevertheless, the Succession Regulation is 

the first EU Private International Law instrument which explicitly provides a list of criteria 

that should be taken into account while determining the deceased’s habitual residence in order 

to find a competent court and to determine the applicable law.  

3.3 Definition of Habitual Residence under the Regulation 

The Proposal for the Regulation originally did not contain any definition or guidelines 

for the interpretation of the notion of habitual residence. National courts applying 

the Regulation were intended to determine each person’s habitual residence on a purely case-

by-case analysis. Due to the lack of any interpretation rules, the Proposal became subject 

to some criticism. The Council therefore suggested a list of criteria for the purpose 

of determining habitual residence of a deceased person to be included into the Regulation.31   

While determining the habitual residence of the deceased (for the purposes of finding 

both jurisdiction and the applicable law), the authority dealing with the succession “shall 

make an overall assessment of the circumstances of the life of the deceased during the years 

preceding his death and at the time of his death, taking account of all relevant factual 

elements, in particular the duration and regularity of the deceased’s presence in the State 

concerned and the conditions and reasons for that presence.”32 The notion of habitual 

residence shall thus reveal “a close and stable connection with the State concerned,”33 in line 

with the specific aims of the Regulation. This provision was clearly inspired by the CJEU’s 

ruling in the above-mentioned case C-523/07 A.  

                                                 
30 C-523/07 A., points 33 – 44. 
31 This request was reflected in the compromise package of the Presidency’s Political guidelines – Proposal for 
Regulation of the European Parliament and of the Council on Jurisdiction, Applicable Law, Recognition and 
Enforcement of Decisions and Authentic Instruments in Matters of Succession and the Creation of a European 
Certificate of Succession – Political Guidelines for the future work, 6 June 2011. Compromise package, points 
10 – 11 (hereinafter as the “Compromise Package”). Finally, two recitals (No 23 and No 24) were added into the 
Regulation, providing guidelines for determining habitual residence of a deceased person. 
32 Recital (23) of the Regulation.  
33 Ibid. 
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elements, in particular the duration and regularity of the deceased’s presence in the State 

concerned and the conditions and reasons for that presence.”32 The notion of habitual 

residence shall thus reveal “a close and stable connection with the State concerned,”33 in line 

with the specific aims of the Regulation. This provision was clearly inspired by the CJEU’s 

ruling in the above-mentioned case C-523/07 A.  

                                                 
30 C-523/07 A., points 33 – 44. 
31 This request was reflected in the compromise package of the Presidency’s Political guidelines – Proposal for 
Regulation of the European Parliament and of the Council on Jurisdiction, Applicable Law, Recognition and 
Enforcement of Decisions and Authentic Instruments in Matters of Succession and the Creation of a European 
Certificate of Succession – Political Guidelines for the future work, 6 June 2011. Compromise package, points 
10 – 11 (hereinafter as the “Compromise Package”). Finally, two recitals (No 23 and No 24) were added into the 
Regulation, providing guidelines for determining habitual residence of a deceased person. 
32 Recital (23) of the Regulation.  
33 Ibid. 

The Regulation also remembers utmost situations when – despite following 

the introduced guidelines – determination of the deceased’s habitual residence proves to be 

complex. Such a situation may occur where, for example, the deceased had gone to live 

abroad for professional or economic reasons, even for a longer period of time, but maintained 

a close and stable connection to his or her State of origin; or where the deceased had lived 

in several States alternately or travelled from one State to another without settling 

permanently in any one of them. For such cases, the Regulation provides specific rules.34  

It shall be also born in mind that the notion of habitual residence conceptually differs 

from the notion of domicile. The latter has been traditionally used as a connecting factor 

in conflict-of-law rules of common-law countries.35 It currently serves as a connecting factor 

for determining jurisdiction for example under the Brussels Ibis Regulation, as well.36   

3.4 Criticism of the Criterion of Habitual Residence, Advantages, and 

Disadvantages of Its Use   

 Regardless of the inclusion of the guidelines for determination of the deceased’s 

habitual residence into the Regulation, the notion was still criticized for its assumed 

vagueness and for the absence of its uniform meaning in the EU legislation.37 Allegedly, 

the criterion of habitual residence would enable the testator to intentionally change his place 

of residence in order to avoid application of some mandatory rules of the otherwise applicable 

law. Further, the law of the state of deceased’s habitual residence may be rather incidental, 

with no real connection to deceased’s social and economic relationships, and the deceased 

may not be familiar with that law at all.38  

 The authors consider all these allegations quite excessive. Firstly, the notion 

of habitual residence has been used as a connecting factor for determining both jurisdiction 
                                                 
34 Recital (24) of the Regulation stipulates that “the deceased could, depending on the circumstances of the case, 
be considered still to have his habitual residence in his State of origin in which the centre of interests of his 
family and his social life was located. Further, if the deceased was a national of one of the States at stake or had 
all his main assets in one of those States, his nationality or the location of those assets could be a special factor 
in the overall assessment of all the factual circumstances.“ 
35 O’BRIEN, J. Conflict of Laws. 2nd ed. London: Cavendish Publishing Limited, 1999, pp. 65 - 66. 
36 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 
on jurisdiction and the recognition and enforcement of judgements in civil and commercial matters (recast). 
In EUR-lex [online]. EU Publications Office. For determining natural person’s domicile see Article 62 thereof. 
37 Especially on the part of German practitioners, since German conflict-of-law rules on succession traditionally 
uses the criterion of nationality. See also TRAISCI, F.P. Which Future for the European Law of Successions? 
In MOCCIA, L. (ed.) European Private Law: Why, How, What and Who? Munich: Sellier European Law 
Publishers, 2013, p. 166. 
38 PFEIFFER, M. Několik úvah nad rozhodným právem v rámci připravované úpravy evropského dědického 
práva [Several Remarks on the Applicable Law under the Proposed EU Regulation of Succession Law]. Ad 
Notam. 2011, Vol. 17, No. 1, p. 12. 
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and the applicable law in various instruments over decades. Further, the adjective habitual39 

implies certain degree of stability, continuance, and certain period of duration, i.e. it 

establishes a close connection between a person and the territory of his or her residence. 

Finally, any possible misuse of this criterion in order to designate a more favourable 

applicable law may be prevented by the so-called escape clause.40 

 In fact, the criterion of habitual residence embraces several advantages, especially 

when compared to the criterion of nationality. It better reflects the social and economic reality 

of today’s world, in particular within the EU. More and more citizens still live outside the 

State of their nationality. As a result, the residence principle corresponds to the closest link of 

a deceased to a particular legal system better than the nationality principle. Habitual residence 

is a factual, objective criterion, allowing for all relevant circumstances of each individual 

case. It is often regarded as an effective connecting factor, simple to apply and flexible 

enough to determine the most suitable forum, and eventually the applicable law.41 Its use also 

prevents possible difficulties arising out of multiple or no citizenship. For all these reasons, it 

is compatible with the current trends at national, international, as well as EU level.42 

 The only aspect that might be disadvantageous is that the use of habitual residence as 

the connecting factor imposes higher standards on a court when assessing circumstances 

of each case in order to establish its jurisdiction and to determine the applicable law.  

4. Conclusion  

In terms of today’s globalised world, especially the EU’s internal market which is 

characterised by free movement of its citizens, the criterion of habitual residence constitutes 

a suitable and better connecting factor for the purposes of determining jurisdiction of the 

competent authority, as well as for designating the applicable law. It offers enough flexibility 

to reflect the economic reality and needs of the EU citizens. At the same time, the notion itself 

requires that presence of the deceased within a territory becomes a matter of routine. In our 

opinion, this sufficiently eliminates the risk of a purpose-built change of the place 

of residence intended to change the law applicable to the succession. In any case, 

the Regulation provides mechanisms, such as the escape clause, to determine the law which 

has the real closest link to the deceased’s estate.  
                                                 
39 See also other language versions; for example the expression “gewöhnlicher Aufenthalt” in German version. 
40 Article 21(2) and Recital (25) of the Regulation.  
41 LAMONT, R. Habitual Residence and Brussels IIbis: Developing Concepts for European Private International 
Family Law. Journal of Private International Law. 2007, Vol. 3, no. 2, p. 263. 
42 Max Planck Comments, p. 603 – 605.  
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39 See also other language versions; for example the expression “gewöhnlicher Aufenthalt” in German version. 
40 Article 21(2) and Recital (25) of the Regulation.  
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The use of habitual residence as a general connecting factor for determining both 

jurisdiction and the applicable law will in most cases result in a desirable situation when 

the competent authority applies its national substantive law. Such approach is expected 

to considerably simplify and accelerate the settlement of cross-border successions. 

Additionally, as it requires an objective assessment of all relevant circumstances of each case, 

and leads to a single forum and single applicable law, it underlines the legal certainty, 

and provides for predictable solutions.   

In conclusion, the adoption of habitual residence as a connecting factor in matters of 

cross-border successions, instead of nationality, corresponds with the current challenges and 

conforms to the trends in private international law, at national, international, and EU level.  
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Abstract 

The creation of the ASEAN Economic Community will exacerbate drug trafficking in the 
ASEAN Community. After comparative study of a more advanced community like the 
European Union  in combating transnational organised crime, this research suggests that the 
member states of the ASEAN should enact legislation adopting the special investigative 
techniques, including undercover operations. In Article 20 of the United Nations Convention 
Against Transnational Organised Crime (“UNTOC”). This was been developed and 
recommended as the appropriate instruments to combat this crime. Such legislation would be 
considered with a supranational institution like the ASEAN Court of Human Rights, which 
may be set up to protect human rights of the ASEAN’s people. Advantages of these 
recommendations include legalising the use of special investigative techniques as well as 
ensuring the admissibility of the evidence obtained from these operations at a national level. 
Furthermore, the set-up of the ASEAN Court of Human Right will allow the court to review 
the use of special investigation operations that can infringe individuals’ rights to fair trial 
and privacy in all member states of the ASEAN. The use of undercover operations in the 
ASEAN Community will be shaped to become one of the most effective techniques in the new 
era of criminal adjudication processes which can be used as an instrument to bring the 
equilibrium of crime control and due process back to society. 
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1. Introduction 

The general investigative techniques which have been designed to obtain or collect 
evidence in ordinary criminal cases are unmatched to the situation of narcotic drug trafficking 
in Thailand and the ASEAN Community. Special investigative techniques, including 

                                                 
1 The author is grateful for useful comments from Professor  Peter Duff, Professor of Criminal Justice at the 
University of Aberdeen Scotland United Kingdom,. 
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1 The author is grateful for useful comments from Professor  Peter Duff, Professor of Criminal Justice at the 
University of Aberdeen Scotland United Kingdom,. 

undercover operations, have been developed to tackle this serious crime. Even though the use 
of undercover operations is one of the necessary special investigative techniques to combat 
narcotic drug trafficking in Thailand and the ASEAN Community, some encroachment on the 
individual rights and freedom of people occurred in some cases. However, these special 
investigative techniques are grounds for proper compromise between the ideals of crime 
control and due process for member countries of this Community.  

Most  narcotic drug trafficking is transnational organised crime.  Given their nature, 
general investigative techniques cannot combat this effectively. At the international level, the 
undercover operation has been regarded as a powerful instrument to fight against 
transnational organised crimes, including narcotic drug trafficking. However, undercover 
operations are an intrusive and sometimes a dangerous technique, in developed countries, 
appropriate mechanisms were designed to control the use of  these special investigative 
measures. Given the need to apply the undercover operations technique and the need to 
mitigate its potential detrimental effects, the ASEAN Community should analyse the 
experience of a more developed country or community to use this special investigative 
technique with the least effect on individual rights and freedom of people. 

2. Undercover Operation and the effects on Human Rights 

Many accomplishments of the use of undercover operations to combat  narcotic drug 
trafficking are the best evidence of the important of this special investigative technique. 
However, by the nature of  undercover operations, they can easily breach or affect the right to 
a fair trial and the right to privacy, which are fundamental rights of people in democratic 
countries. Hence, the use of undercover operations should be limited and legally used in 
accordance with the law only in necessary cases. 

2.1 Standard of proof in criminal proceeding  

Because crime is considered as a social phenomenon which effects social security,the 
evolution of legal systems has been developed to  investigate the facts in criminal cases.2 
Nowadays, in democratic countries, there are often said to be two main systems which are 
used to investigate the facts in criminal cases. Firstly, the adversarial system which has 
traditionally been used in Common Law countries such as England, most Commonwealth 
countries and the United States,3 and the inquisitorial system which has been used in Civil 
Law countries such as France, Germany and Italy.4 Even though the two systems lead to 
different types of criminal proceedings, the presumption of innocence is guaranteed in both 
systems.5 The presumption of  innocence is considered as a universal right that is recognised 
in many international human rights conventions such as Article 11 (1) of the Universal 
Declaration of Human Rights 1948 (UDHR)6 or  Article 14 (2) of the International Covenant 

                                                 
2 Richard Quinney. Structural Characteristics, Population Areas, and Crime Rates in the United States. Journal 
of Criminal Law, Criminology and Police Science. 1966, vol. 57, no. 1, pp. 45-52. 
3 Richard Vogler.  A World View of Criminal Justice. Aldershot: Ashgate Publishing Limited, 2006. pp. 129-155. 
4 ibid, 17-43. 
5 William van Caenegem. Advantages and disadvantages of the adversarial sytem in  criminal proceeding. (Law 
Faculty Publication 1999) Bond: Bond University, 1999. Access from: 
<http://epublications.bond.edu.au/cgi/viewcontent.cgi?article=1223&context=law_pubs> 
6 The Universal Declaration of Human Rights 1948 (adopted 10 December 1948 UNGA Res 217A(III)) Art 
11(1). 
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on Civil and Political Rights 1966 (ICCPR)7 and Article 6 (2) of the Convention for the 
Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, ECHR).8 Consequently, under the presumption of innocence, the standard of proof in 
criminal cases of democratic countries is that the defendant’s guilt must be proved to the 
intimate conviction of the trier of fact or beyond a reasonable doubt. This standard of proof 
provides the greatest protection for the presumption of innocence in criminal proceedings of  
democratic countries.9 Therefore, the accused are not required to prove their innocence but 
only need to establish a reasonable doubt that they might be guilty in order to secure a 
discharge.10  

2.2 Transnational organised crime and criminal proceeding 

In democratic countries, the presumption of innocence and proof beyond reasonable 
doubt/ intimate conviction are used as  fundamental rights to protect people from mistakes in 
criminal proceedings. Nevertheless, in the case of transnational organised crime like narcotic 
drug trafficking, it might be argued to be a different situation because these transnational 
organised crimes have well-organised structures to withstand this standard of criminal 
proceeding. For example, Mr.Wei Hsueh-Kang, the commander of the United WA State 
Army's (UWSA or WA) Southern Military Command, who is the boss of the dominant  
narcotic drug trafficking network in Myammar, Thailand and Southeast Asia.11 Wei Hsueh-
Kang’s narcotic drug trafficking organisation is considered as a one of the biggest narcotic 
drug trafficking network in Southeast Asia, and possibly worldwide. His organisation has a 
structure like a big company which can  be divided into many departments. Each department 
will have a senior officer who has responsibility for illegal business like manager in a 
business company12. In practice, with the organisation structure like this, it is very difficult for 
law enforcement officer to obtain any criminal evidence which is relevant to the head of the 
criminal organisation. This is the answer why the United States Department of State 
(USDOS) is offering a reward of up to 2 million dollars for information leading to the arrest 
or conviction in the United States of this man.13 

Moreover, most criminal organisations earned massive profits from illegal business 
therefore, they could easily hire or train the best lawyers to help them in criminal proceedings. 
In the worst case, they may use their dirty money to persuade officers in criminal proceeding 
such as the police, public prosecutor and judge to assist them in various ways.14 Regarding 
complexity of criminal organisations and their strong financial status,  it can be seen that 
transnational organised crime, like narcotic drug trafficking, is not ordinary street crime but it 

                                                 
7 The International Covernant on Civil and political Rights 1966 (adopted 16 December 1966 UNGA Res 2200 
A (XXI)) Art 14 (2). 
8 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 6 (2). 
9 Edward Lawson. (2nd ed.)  Encyclopedia of Human Rights. London: Taylor & Francis, 1996. pp. 508-509. 
10 Paul Roberts and Adrian Zuckerman. (2nd ed.) Criminal Evidence. New York: Oxford University Press, 2010. 
pp. 247-252. 
11 Narcotics Rewards Program, Wei Hsueh-Kang. (USDOS  BEREAU OF INTERNATIONAL NARCOTICS AND 
LAW ENFORCEMENT AFFAIRS 2014) Washington DC:  The United States Department of State, 2014. Access 
from: <http://www.state.gov/j/inl/narc/rewards/115358.htm> 
12 Trafficker Information, (DEA FAR information 2014) Bangkok:  Drug Enforcement Administration Far East 
Region, 2014. Access from:  < http://dea-rewards.com/len/wantedinfo.php?tid=24>  
13Narcotics Rewards Program, Wei Hsueh-Kang. (n11). 
14 Peter Yam Tat-wing. The Resource Material Series No. 58. Asia and Far East Institute for the Prevention of 
Crime and the Treatment of Offenders. 2001. pp. 27-39. 
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In democratic countries, the presumption of innocence and proof beyond reasonable 
doubt/ intimate conviction are used as  fundamental rights to protect people from mistakes in 
criminal proceedings. Nevertheless, in the case of transnational organised crime like narcotic 
drug trafficking, it might be argued to be a different situation because these transnational 
organised crimes have well-organised structures to withstand this standard of criminal 
proceeding. For example, Mr.Wei Hsueh-Kang, the commander of the United WA State 
Army's (UWSA or WA) Southern Military Command, who is the boss of the dominant  
narcotic drug trafficking network in Myammar, Thailand and Southeast Asia.11 Wei Hsueh-
Kang’s narcotic drug trafficking organisation is considered as a one of the biggest narcotic 
drug trafficking network in Southeast Asia, and possibly worldwide. His organisation has a 
structure like a big company which can  be divided into many departments. Each department 
will have a senior officer who has responsibility for illegal business like manager in a 
business company12. In practice, with the organisation structure like this, it is very difficult for 
law enforcement officer to obtain any criminal evidence which is relevant to the head of the 
criminal organisation. This is the answer why the United States Department of State 
(USDOS) is offering a reward of up to 2 million dollars for information leading to the arrest 
or conviction in the United States of this man.13 

Moreover, most criminal organisations earned massive profits from illegal business 
therefore, they could easily hire or train the best lawyers to help them in criminal proceedings. 
In the worst case, they may use their dirty money to persuade officers in criminal proceeding 
such as the police, public prosecutor and judge to assist them in various ways.14 Regarding 
complexity of criminal organisations and their strong financial status,  it can be seen that 
transnational organised crime, like narcotic drug trafficking, is not ordinary street crime but it 

                                                 
7 The International Covernant on Civil and political Rights 1966 (adopted 16 December 1966 UNGA Res 2200 
A (XXI)) Art 14 (2). 
8 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 6 (2). 
9 Edward Lawson. (2nd ed.)  Encyclopedia of Human Rights. London: Taylor & Francis, 1996. pp. 508-509. 
10 Paul Roberts and Adrian Zuckerman. (2nd ed.) Criminal Evidence. New York: Oxford University Press, 2010. 
pp. 247-252. 
11 Narcotics Rewards Program, Wei Hsueh-Kang. (USDOS  BEREAU OF INTERNATIONAL NARCOTICS AND 
LAW ENFORCEMENT AFFAIRS 2014) Washington DC:  The United States Department of State, 2014. Access 
from: <http://www.state.gov/j/inl/narc/rewards/115358.htm> 
12 Trafficker Information, (DEA FAR information 2014) Bangkok:  Drug Enforcement Administration Far East 
Region, 2014. Access from:  < http://dea-rewards.com/len/wantedinfo.php?tid=24>  
13Narcotics Rewards Program, Wei Hsueh-Kang. (n11). 
14 Peter Yam Tat-wing. The Resource Material Series No. 58. Asia and Far East Institute for the Prevention of 
Crime and the Treatment of Offenders. 2001. pp. 27-39. 

is a crime that is been committed by professional criminals who know how to use the 
fundamental rights granted by criminal procedure for their advantage. Consequently, law 
enforcement officers who use general investigation techniques to obtain evidence in case of 
transnational organised crimes have a difficult time to combat these criminal organisations. 

 

2.3 The effects of undercover operation on human right 

In 1968,  Herbert L. Packer, professor of law at Stanford University, presented one of 
the most influential academic theories of the criminal process, which postulates “two models 
of the criminal process”. The two models of Packer are the crime control model and the due 
process model. He presented the two models as two extreme value positions in criminal 
proceeding, The crime control model values fast, brief and efficient criminal proceedings in 
order to convict the factually guilty and reduce crime. However, this type of processing can 
easily harm or detract from the liberty of the people owing to the quick proceedings. On the 
other hand, the due process model values thoughtful, delicate and verifiable criminal 
proceedings, which effectively prevents mistakes in the process and emphasises civil liberties, 
but results in costly and delayed criminal proceeding15. In fact, it can be said that no country 
in the world adopts one set of values exclusively as a model for a criminal justice policy. 
Nevertheless, these analytical models can be used to explore criminal justice policies in every 
country to explain value choices made by that country. 

2.3.1 The effect of undercover operations on the right to a fair trial in criminal matters 

At an international level, the right to a fair trial is one of human rights, which is 
recognised as a fundamental right of the people in Article 10 of  the Universal Declaration of 
Human Rights 1948 (UDHR).16 Moreover, at a regional level, the right to a fair trial is also 
recognised in Article 6 (1) of the Convention for the Protection of Human Rights and 
Fundamental Freedoms (European Convention on Human Rights, ECHR).17 

Normally, in a trial of criminal court, the prosecutor has to disclose every evidence 
and testimony, which will be used to incriminate accused in the court because this is the right 
of accused to have adequate information to conduct his defence which presupposes an 
‘equality of arms’ between the accused and the prosecutor.18 However, the use of undercover 
operations can affect this right because the prosecutor does not want to disclose all details of 
the operation including the indentity of undercover officers, which are the most important 
thing of their working methods, in the court because if all the information about  undercover 
operations are disclosed in the court, it can affect not only other  undercover operations in the 
future, but also endanger the life or safety of undercover officers.19 
 

                                                 
15 Herbert L. Packer. The Limits of the Criminal Sanction. California: Stanford University Press, 1968. pp. 149-
173. 
16 The Universal Declaration of Human Rights 1948 (adopted 10 December 1948 UNGA Res 217A(III)) Art 10 
17 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 6 (1). 
18 Peter Noorlander. The impact of the human rights act 1998 on covert policing: Principles and practice. The 
International Journal of Human Rights. 1999, vol. 3, no.4, p.54. 
19 Ibid, 55. 
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2.3.2 The effect of undercover operations on the right to privacy 

The right to privacy is  another human right that is  recognised in Article 12 of  the 
Universal Declaration of Human Rights 1948 (UDHR).20 At a regional level, the right to 
privacy is also recognised in Article 8 (1) of the Convention for the Protection of Human 
Rights and Fundamental Freedoms (European Convention on Human Rights, ECHR).21 This 
right aims to protect the privacy of people in many dimensions such as information privacy, 
communication privacy and territorial privacy.22 By their nature, undercover operations can 
always affect or breach this right, especially the right to respect for private life. For instance, 
to combat transnational organised crime like narcotic drug trafficking, law enforcement 
officers have to rely on any information and evidences, which are obtained from undercover 
officers who disguise themselves and ‘befriend’ with a suspect over a period of time. it is 
clear that such  operations would interfere with the  suspect’s right to respect for private life 
because a suspect is unaware that he is watching and talking with  undercover officers.23 

From the examples above, although an undercover operation is one of the best 
instruments to collect evidence and combat effectively complex crimes like transnational 
organised crime, people have to sacrifice some of their fundamental rights to this special 
investigative technique. Consequently, in  democratic countries, which have a criminal justice 
system based on due process of law, the use of undercover operations should be limited and 
legally used (in accordance with the law) only in the case which general investigative 
techniques cannot obtain evidence to incriminate the accused. 

3. Promoting the use of undercover operation to combat narcotic drug 
trafficking in the ASEAN Community 

In Europe, special investigative techniques including undercover operations have been 
developed to combat transnational crimes for a considerable period of time and showed their 
ramifications on the individual rights. Consequently, the Council of Europe legislated the 
Convention for the Protection of Human Rights and Fundamental Freedoms (European 
Convention on Human Rights, ECHR) to provide minnimum standard of human rights for 
citizens of all member states. Moreover, the establishment of the European Court of Human 
Rights could guarantee the protection of human rights and fundamental rights under this 
convention in both regional and national level. Comparing Europe with the newly established 
community like the ASEAN, this research analyses that the ASEAN Community still need 
more concentration on the development of the promotion and protection of human rights in 
the Community. 

3.1 The protection of human rights and in Europe 

One of  deriving reasons behind the advancement of human rights protection in 
Europe is the Convention for the Protection of Human Rights and Fundamental Freedoms 
                                                 
20 The Universal Declaration of Human Rights 1948 (adopted 10 December 1948 UNGA Res 217A(III)) Art 12 
21 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 8 (1). 
22 Covert Investigative Techniques (SFO Working paper 2014) London: Serious Fraud Office, 2014. Access 
from: 
<http://www.sfo.gov.uk/media/106970/covert_investigative_techniquesRIPA_sfo_operational_handbook_topic.
pdf> 
23 Peter Noorlander, (n18) p. 61. 
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20 The Universal Declaration of Human Rights 1948 (adopted 10 December 1948 UNGA Res 217A(III)) Art 12 
21 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 8 (1). 
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(European Convention on Human Rights, ECHR). This convention provides many 
fundamental rights for all European citizens including, the right to a fair trial24 and the right to 
respect for private and family life.25  This convention provides not only the protection of 
human rights in the words in  the convention, but also provides a mechanism and institution to 
protect human rights of citizens in practicality. Article 19 of the ECHR provides  practical 
mechanism to protect human rights, which is the establishment of the European Court of 
Human Rights (EctHR). Article 19 of the ECHR states that “To ensure the observance of the 
engagements undertaken by the High Contracting Parties in the Convention and the 
Protocols thereto, there shall be set up a European Court of Human Rights, hereinafter 
referred to as “the Court”. It shall function on a permanent basis”.26  

3.2 The use of undercover operations and the European Court of Human Rights 

The first section of this paper exhibits that undercover operations can easily affect or 
breach the right to privacy and consequently the right to fair trial. However, it could be 
regarded an essential instrument to combat transnational organised crime like narcotic drug 
trafficking. Examining the ECHR through the lens of Packer’s models, this research argues 
that although the convention is based on due process, there is still compromise with crime 
control. For example, the right to privacy and the right to  fair trial of people are regconised as 
fundamental rights in this convention. However, these rights are not an absolute right. They 
can be qualified for reasons such as the national security, public safety or the prevention of 
disorder and crime.27 

3.2.1 Exceptions of the right to privacy  

Because the right to respect for private and family life in Article 8 is not an absolute 
right, it can be interfered with under the conditions set out in Article 8 (2) which states that 
“There shall be no interference by a public authority with the exercise of this right except 
such as is in accordance with the law and is necessary in a democratic society in the interests 
of national security, public safety or the economic wellbeing of the country, for the prevention 
of disorder or crime, for the protection of health or morals, or for the protection of the rights 
and freedoms of others”.28 This means that if law enforcement officers would like to interfere 
with this right legally, they need to pass scrutiny on a set of essential principles: firstly, the 
activity has to be ‘in accordance with the law’; secondly, it needs to be ‘necessary in a 
democratic society; and thirdly, it must comply with one of the aims listed.29 Applying the use 
of undercover operations, this special investigative technique can clearly comply with the 
aims listed such as the interests of national security, public safety or prevention of disorder or 
crime. Nevertheless, the application of the first two principles is more complex, but can 
explain through the ECtHR case law. The phrase ‘in accordance with the law’ was interpreted 

                                                 
24 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 6 
25 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 8 
26 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 19 
27 Hiral Bhatt, RIPA 2000: A human rights examination. The International Journal of Human Rights. 2006, vol. 
10, no.3, pp. 288-289. 
28 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 8 (2) 
29 Peter Noorlander, (n18) p. 52. 
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in Malone v the United Kingdom to mean that ‘the law’ in the meaning of this Article must be 
legislated in an Act of Parliament or in a rule of common law. A ministerial circular or an 
internal set of police guidelines is not capable of satisfying this requirement.30 Furthermore, in 
Klass v Germany, the court also interpreted that the ‘in accordance with the law’ requirement 
had to provide a system of checks and balances which included components such as prior 
scrutiny and independent oversight as safeguards against abuse.31  

For the ‘necessary in a democratic society’ requirement, the court interpreted this 
phrase in Olsson v Sweden32 and Niemietz v Germany33 to mean that  the intrusive police 
methods should be used only to investigate serious crimes when other, less intrusive methods 
have been tried and failed or are not available. Any decision to empower intrusive methods 
has to be based on “The existence of facts or information which would satify an objective 
observer [that there is reasonable cause to act]”.34 Consequently, if law enforcement officers 
in member states of the Council of Europe would like to deploy undercover operations, they 
must prove that their operations can reach to the minimum standard of  these essential 
principles. 
 

3.2.2 Exceptions of the right to privacy and the right to a fair trial 

In the case of the right to a fair trial, Article 6 of ECHR provides minimum rights for 
civil and criminal proceedings, including principle of the ‘equality of arms’ between the 
accused and the prosecutor.35 the ECtHR confirmed this principle in Foucher v France. The 
court held that “Each party must be afforded a reasonable opportunity to present his case in 
conditions that do not place him at a disadvantage vis-a-vis his opponent”.36 In case of 
undercover operations, the prosecutor always used the concept of ‘public interest immunity’ 
for sensitive materials, which are used to incriminate the accused. In Jasper v United 
Kingdom37 and Fitt v United Kingdom,38 the ECtHR explained that this concept is compatible 
with the ECHR ‘under certain circumstances’, as long as special procedures are followed to 
safeguard the rights of the accused.39 Thus, any evidence from undercover operations can be 
used to incriminate the accused, as long as  special procedures are followed to safeguard the 
rights of the accused and the prosecutor can satisfy the court that there is no disadvantage to 
the accused. 

3.3 The impact of the European Court of Human Rights on criminal proceeding of 

member states 

Since individuals, nongovernmental organisations or groups of  individuals can file 
applications directly to the EctHR if they are claiming to be victims of a violation of human 

                                                 
30Malone v the United Kingdom (1984) 7 EHRR 14 
31 Klass and others v the Federal Republic of Germany (1978) 2 EHRR 214 
32 Olsson v Sweden (1988) 11 EHRR 259 
33 Niemietz v the Federal Republic of Germany (1992) 16 EHRR 97 
34 Cambell v the United Kingdom (1992) 15 EHHR 137 
35 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (ECHR) art 6 (3) 
36 Foucher v France (1997) 25 EHHR 234. 
37 Jasper v the United Kingdom, Application No.27052/95, Comission Report of 20 October 1998 
38 Fitt v United Kingdom, Application No.29777/96, Comission Report of 20 October 1998 
39 Peter Noorlander, (n18) p.  60-61. 
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safeguard the rights of the accused.39 Thus, any evidence from undercover operations can be 
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30Malone v the United Kingdom (1984) 7 EHRR 14 
31 Klass and others v the Federal Republic of Germany (1978) 2 EHRR 214 
32 Olsson v Sweden (1988) 11 EHRR 259 
33 Niemietz v the Federal Republic of Germany (1992) 16 EHRR 97 
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37 Jasper v the United Kingdom, Application No.27052/95, Comission Report of 20 October 1998 
38 Fitt v United Kingdom, Application No.29777/96, Comission Report of 20 October 1998 
39 Peter Noorlander, (n18) p.  60-61. 

rights. This had a great impact on criminal proceeding of member states. Every member state 
of the ECHR has to legislate, revise or modify the laws to comply with the minimum standard 
for the protection of fundamental rights in the ECHR. For example, the United Kingdom, 
which has legal systems based on common law system, had to legislate the Human Rights Act 
1998 (HRA)40 for complying with the right enshrined in  the ECHR.The Human Rights Act 
1998 provides the first time in the UK history right to individuals that they can be able to 
initiate criminal proceeding in domestic courts on the basic that states authority have violated 
the ECHR.41 Futhermore, for purposes of using special investigative techniques like 
undercover operations legally under the ECHR and the HRA, the UK also legislated the 
Regulation of Investigatory Powers Act 2000 (RIPA 2000) in 2000.42 The use of undercover 
operations is dealt with in Part II ‘Surveillance and covert human intelligence sources’.43 It is 
very clear that the RIPA 2000 is designed to be a useful statute in order to eliminate many of  
deficiencies of the protection of fundamental rights in English laws ,which are incompatible 
with the EctHR.44 Hence, it can be said that the EctHR plays an important role in the 
develpoment of the protection of human rights at both regional and national level. 

3.4 The ASEAN Community and the protection of human rights 

The association of Southeast Asian Nations (ASEAN), an inter-govermental 
organisation, has the ASEAN Charter as a model for members to respect and operate.45 the 
promotion and protection of human rights in ASEAN is one of the most important missions of 
this charter.  In the preamble, the ASEAN Charter states that “... ADHERING to the 
principles of democracy, the rule of law and good governance, respect for and protection of 
human rights and fundamental freedoms;...”.46 Furthermore, to achieve the promotion and 
protection of human rights in the community,   ASEAN will establish a  human rights body to 
operate in accordance with the terms of reference to be decided by an ASEAN Foreign 
Ministers meeting.47 In July 2009, the ASEAN Intergovernmental Commission on Human 
Rights (AICHR) was been established to be  human rights body of the charter when the Terms 
of Reference (TOR) of AICHR was adopted by the ASEAN Foreign Minister meeting.48 
Finally, for the reasons of promotion and protection of human rights and fundamental 
freedoms,  in November 2012, the member states of the ASEAN also decided to set up 
“ASEAN Human Rights Declaration (AHRD)” as  a framework for building human rights 
cooperation in the region and contribute to the ASEAN community.49  

3.4.1 The problem of human rights protection in the ASEAN Community 
                                                 
40 The Human Rights Act 1998 
41 Covert Investigative Techniques (SFO Working paper 2014), (n22). 
42 The Regulation of Investigatory Powers Act 2000 
43 The Regulation of Investigatory Powers Act 2000, pt 2 
44 Hiral Bhatt, (n27) p. 310. 
45 History of ASEAN. (MFA information 2014). Bangkok: Ministry of Foreign Affairs, 2014. Access from: 
<http://www.mfa.go.th/asean/contents/files/other-20121128-163749-350622.pdf>  
46 Charter of the association of Southeast Asian Nations (adopted 15 December 2008 ASEAN Secretariat: 
Jakarta) 
47 Charter of the association of Southeast Asian Nations (adopted 15 December 2008 ASEAN Secretariat: 
Jakarta) art 14 
48A Brief History of the ASEAN Intergovernmental Commission on Human Rights.  (AICHR information 2014). 
Jakarta: ASEAN Intergovernmental Commission on Human Rights, 2014. Access from: < 
http://aichr.org/about/> 
49ASEAN Human Rights Declaration. (ASEAN information 2012). Jakarta:  Association of Southeast Asian 
Nations, 2012. Access from: <http://www.asean.org/news/asean-statement-communiques/item/asean-human-
rights-declaration> 
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Although  ASEAN has the AHRD and the AICHR as instruments for the promotion and 
protection of human rights in the community, there are still problems in practice. Firstly, the 
problem of interpretation of  AHRD because, unlike member-states of Council of Europe, 
member countries of ASEAN have very different backgrounds. The world development report 
2011 of World Bank showed that ASEAN member-states are different in terms of population 
size, economic and political systems.50 Related to these different backgrounds, member 
countries of ASEAN have various ways of interpreting  the AHRD. For instance, Article 8 of 
AHRD states that “The human rights and fundamental freedoms of every person shall be 
exercised with due regard to the human rights and fundamental freedoms of others. The 
exercise of human rights and fundamental freedoms shall be subject only to such limitations 
as are determined by law solely for the purpose of securing due recognition for the human 
rights and fundamental freedoms of others, and to meet the just requirements of national 
security, public order, public health, public safety, public morality, as well as the general 
welfare of the peoples in a democratic society.”51 Therefore, Brunei, Malaysia and Indonesia, 
which are Muslim countries, interpreted this Article that the rights of gay, lesbian, bisexual 
and transgender people could be limited by means of “public morality” under the article.52 
Moreover, many   member countries of ASEAN prefer to interpret this declaration by using 
‘Asian Values’ than ‘Western Values’. They believe that conceptions of human rights in 
Southeast Asia are different from the conceptions of human rights in Western countries.53 
Consequently, the interpretation of the promotion and protection of human rights of the 
AHRD may be different from the interpretation of the promotion and protection of human 
rights in Western countries in Europe or the United States. 

Secondly, there is the problem of the regional institution to protect human rights in the 
ASEAN Community. This problem is the most important issue in the promotion and 
protection of human rights in the ASEAN Community because nowadays, ASEAN does not 
have a supranational institution directly to protect human rights and give remedies to the 
individual in case of the breach of human rights under the AHRD like the ECtHR of the 
Council of Europe.54 At present, although, the power of the AICHR is only to monitor and 
make recommendations to member countries on the protection of human rights and 
fundamental freedoms in the ASEAN Community.  The AICHR is not be able to act like a 
court with judicial power as like the ECtHR of the Council of Europe.55 For this reason, in 
2009, The Wall Street Journal, an American English-language international daily newspaper 
with a special emphasis on business and economic news, labeled the AICHR as “ASEAN’s 
Toothless Council”.56 Moreover, in 2010, Amnesty International, a non-governmental 
organisation focused on human rights, also labeled the AICHR as a “disappointment” because 
it refused to respond to many complaints brought by victims, families and civil society 
organisations about human rights abuses in the ASEAN member countries.57 

                                                 
50World development report 2011. (World Bank Working Paper 2011).Washington DC: World Bank, 2011. 
Access from: <http://siteresources.worldbank.org/INTWDRS/Resources/WDR2011_Full_Text.pdf> 
51 ASEAN Human Rights Declaration (adopted 18 November 2012, ASEAN Secretariat: Phnom Penh) art 8 
52 Gerard Clarke. The Evolving ASEAN Human Rights System: The ASEAN Human Rights Declaration 2012. 
Northwestern Journal of International Human Rights. 2012, vol. 11, no. 1, pp. 21-22. 
53 ibid, p. 9. 
54 Vitit Muntarbhorn. Regional Integration and Human Rights: European-Asian Reflections. in  PETSIRI, A., 
MARQUES, J.S., Roth, W (eds.), Promoting Human Rights in Asia and Europe: The Role of Regional 
Integration. Auflage: Nomos, 2009. pp. 15-20. 
55 Ibid, 19. 
56 ASEAN’s Toothless Council. (WSJ Opinion Asia 2009) New York: The Wall Street Journal, 2009. Access 
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Although  ASEAN has the AHRD and the AICHR as instruments for the promotion and 
protection of human rights in the community, there are still problems in practice. Firstly, the 
problem of interpretation of  AHRD because, unlike member-states of Council of Europe, 
member countries of ASEAN have very different backgrounds. The world development report 
2011 of World Bank showed that ASEAN member-states are different in terms of population 
size, economic and political systems.50 Related to these different backgrounds, member 
countries of ASEAN have various ways of interpreting  the AHRD. For instance, Article 8 of 
AHRD states that “The human rights and fundamental freedoms of every person shall be 
exercised with due regard to the human rights and fundamental freedoms of others. The 
exercise of human rights and fundamental freedoms shall be subject only to such limitations 
as are determined by law solely for the purpose of securing due recognition for the human 
rights and fundamental freedoms of others, and to meet the just requirements of national 
security, public order, public health, public safety, public morality, as well as the general 
welfare of the peoples in a democratic society.”51 Therefore, Brunei, Malaysia and Indonesia, 
which are Muslim countries, interpreted this Article that the rights of gay, lesbian, bisexual 
and transgender people could be limited by means of “public morality” under the article.52 
Moreover, many   member countries of ASEAN prefer to interpret this declaration by using 
‘Asian Values’ than ‘Western Values’. They believe that conceptions of human rights in 
Southeast Asia are different from the conceptions of human rights in Western countries.53 
Consequently, the interpretation of the promotion and protection of human rights of the 
AHRD may be different from the interpretation of the promotion and protection of human 
rights in Western countries in Europe or the United States. 

Secondly, there is the problem of the regional institution to protect human rights in the 
ASEAN Community. This problem is the most important issue in the promotion and 
protection of human rights in the ASEAN Community because nowadays, ASEAN does not 
have a supranational institution directly to protect human rights and give remedies to the 
individual in case of the breach of human rights under the AHRD like the ECtHR of the 
Council of Europe.54 At present, although, the power of the AICHR is only to monitor and 
make recommendations to member countries on the protection of human rights and 
fundamental freedoms in the ASEAN Community.  The AICHR is not be able to act like a 
court with judicial power as like the ECtHR of the Council of Europe.55 For this reason, in 
2009, The Wall Street Journal, an American English-language international daily newspaper 
with a special emphasis on business and economic news, labeled the AICHR as “ASEAN’s 
Toothless Council”.56 Moreover, in 2010, Amnesty International, a non-governmental 
organisation focused on human rights, also labeled the AICHR as a “disappointment” because 
it refused to respond to many complaints brought by victims, families and civil society 
organisations about human rights abuses in the ASEAN member countries.57 

                                                 
50World development report 2011. (World Bank Working Paper 2011).Washington DC: World Bank, 2011. 
Access from: <http://siteresources.worldbank.org/INTWDRS/Resources/WDR2011_Full_Text.pdf> 
51 ASEAN Human Rights Declaration (adopted 18 November 2012, ASEAN Secretariat: Phnom Penh) art 8 
52 Gerard Clarke. The Evolving ASEAN Human Rights System: The ASEAN Human Rights Declaration 2012. 
Northwestern Journal of International Human Rights. 2012, vol. 11, no. 1, pp. 21-22. 
53 ibid, p. 9. 
54 Vitit Muntarbhorn. Regional Integration and Human Rights: European-Asian Reflections. in  PETSIRI, A., 
MARQUES, J.S., Roth, W (eds.), Promoting Human Rights in Asia and Europe: The Role of Regional 
Integration. Auflage: Nomos, 2009. pp. 15-20. 
55 Ibid, 19. 
56 ASEAN’s Toothless Council. (WSJ Opinion Asia 2009) New York: The Wall Street Journal, 2009. Access 
from <http://www.wsj.com/articles/SB10001424052970203517304574303592053848748> 
57 ASEAN human rights commission stumbles at first hurdle. (AI Asia Pacific 2010) : The Amnesty International, 
2010. Access from <http://www.amnesty.org.au/news/comments/22792/> 

3.4.2 The Problem of using undercover operations in the ASEAN Community 

The information of United Nations Treaty Collection (UNTC) show that all member 
countries of the ASEAN have already ratified or accepted to the UNTOC.58 Theoretically, the 
law enforcement officers in  all member countries of the ASEAN should enjoy the use of 
undercover operations as one of the special investigative instruments to combat narcotic drugs 
trafficking in their countries. However, in practice, there are still some problems. At a 
national level, the use of undercover operations and other special investigative techniques of 
the UNTOC need a specific law to complete  the legislative intent of the UNTOC. Without a 
specific law to control the use of undercover operations and other special investigative 
techniques, these special investigative techniques cannot fulfil  the legislative intent of the 
UNTOC. For example, Thailand did not authorise the use of undercover operations as one of 
the special investigative instruments in the Narcotic Drug Trafficking Prevention Act 
B.E.2519 of Thailand.59 Later,  the use of undercover operations was dealt with in section 27 
of the Special Case Investigation Act B.E. 2547 (amended B.E.2551) of Thailand ,but 
narcotic drug trafficking offenses are not included as laws covered in the annex to this act.60 
Consequently, in narcotic drug trafficking cases, undercover operations cannot be used at 
present. If law enforcement officers would like to launch undercover operations in narcotic 
drug trafficking cases under this act, the operations must be approved on a case-by-case basis 
by a Board of Special Case (BSC),  a board that consists of  the Prime Minister acting as 
Chairman; the Minister of Justice as Vice Chairman; Permanent Secretary of the Ministry of 
Justice, Permanent Secretary of the Ministry of Finance, Permanent Secretary of the Ministry 
of Interior, Permanent Secretary of theMinistry of Commerce; the Attorney General, 
Commissioner General of the Royal Thai Police, Secretary-General of the Office of the 
Council of State, Judge Advocate General, Governor of the Bank of Thailand, President of the 
Law Society and nine expert members appointed by the Cabinet, among whom shall be 
persons having expertise and knowledge in each field of economics, banking and finance, 
information technology or law. The use of undercover operations in narcotics cases may be 
authorised by no less than two-thirds of  the votes of its existing board members.61 In practice, 
therefore, it can be seen that  the use of undercover operations in narcotic drug trafficking 
cases is very inconvenient in Thailand. 

 
On a related point, it can be argued that the absence of legislation does not 

axiomatically mean that there is no guarantee of  human rights at all. The criminal courts of 
every country already protects  the human rights for the people. If it appears to the court that 
any evidence derived by acting in bad faith or derived by means of the data arisen or derived 
wrongfully, such evidence shall not be admitted by the Court. For instance, in 1999, the 
Supreme Court of Thailand decided that evidence obtained by the use of undercover operation 
without the testimony of the relevant undercover agent cannot be admissible in the court.62 
However, it should be noted that the case-by-case basis could cause inconsistent outcomes. In 
the same year, the Supreme Court of Thailand decided to admit that kind of evidence in an 
other case.63 Hence, legislating a specific law on the undercover operations, definition and 
                                                 
58 STATUS AS AT : 11-01-2015 05:00:46 EDT of United Nations Convention against Transnational Organized 
Crime. (UNTC information 2015) New York : United Nations Treaty Collection, 2015. Access from 
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII12&chapter=18&lang=en>  
59 The Narcotic Drug Trafficking Prevention Act B.E.2519 of Thailand (THA) added by The Narcotic Drug 
Trafficking Prevention Act (4th Edition) B.E.2545 of Thailand (THA) 
60 The Special Case Investigation Act B.E. 2547 (Amended B.E.2551) of Thailand (THA) 
61 The Special Case Investigation Act B.E. 2547 (Amended B.E.2551) of Thailand (THA), section 21 
62 Supreme Court Judgment No. 6801/2542 [1999] (THA) 
63 Supreme Court Judgment No. 7423/2542 [1999] (THA) 
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scope, as recommended by Article 20 of the UNTOC, could overcome this inconsistency and 
offer a promising way to maintain due process in investigation of narcotic drug trafficking 
cases. 

Because most of narcotic drug trafficking is transnational organised crime, to fulfil the 
legislative intent of this convention, paragraph 2 of Article 20 of the UNTOC states that “For 
the purpose of investigating the offences covered by this Convention,States Parties are 
encouraged to conclude, when necessary, appropriate bilateral or multilateral agreements or 
arrangements for using such special investigative techniques in the context of cooperation at 
the international level. Such agreements or arrangements shall be concluded and 
implemented in full compliancewith the principle of sovereign equality of States and shall be 
carried out strictly in accordance with the terms of those agreements or arrangements”.64 
Hence, it is very clear that the cooperation of state parties to this convention is one of the most 
important issues to combat transnational organised crime like narcotic drug trafficking. 
Nowadays, at the regional level, the ASEAN has the Treaty on the 2004 Mutual Legal 
Assistance in Criminal Matters as a cooperation in criminal matters of the ASEAN. 
Nonetheless, the scope of assistance in this treaty focuses on general assistance in criminal 
matters. It can be seen through Article 1(2) of the treaty.65 The treaty has no specific mutual 
legal assistance in the use of special investigative techniques including undercover operations. 
Consequently, it could be a difficult situation for law enforcement officers in member states 
of the ASEAN to launch undercover operations to investigate narcotic drug trafficking  in 
other territory of member states of the ASEAN. 

4. Conclusion and suggestion 

In conclusion, comparing the human rights protection under the ECHR with the 
ASEAN’s perspective on human rights protection, it can be concluded that  ASEAN still has 
many responsibilities on the development of promotion and protection of human rights 
because at a regional level, the AHRD is not sufficient to protect ASEAN people when 
compared with the ECHR of Europe. Besides, the Treaty on the 2004 Mutual Legal 
Assistance in Criminal Matters of the ASEAN does not focus on  mutual legal assistance in 
the use of special investigative techniques including undercover operations. At a national 
level, the use of undercover operations needs specific legislation to complete  the legislative 
intent of this special investigative technique. Unfortunately, some member states of the 
ASEAN such as Thailand do not legislate this special investigative technique directly into the 
Narcotic Drug Trafficking Prevention Act. 

This research confirms that the promotion of the use of undercover operation to 
combat narcotic drug trafficking in  the ASEAN Community is necessary for every member 
state of ASEAN. Nevertheless,  the research recommends that the ASEAN should 
successfully follow the footsteps of  a more developed community such as Europe in 
balancing between crime control and due process. Firstly, at a regional level, the ASEAN 
Community should  legislate a more practical instrument than the AHRD such as “the 
ASEAN Human Rights Convention” including a supranational institution  like “ASEAN 
Court of Human Rights”, similar to the ECHR and the ECthr of Europe, for  the protection of 
human and fundamental rights. With these instruments, the level of human rights protection in 
the ASEAN should be raised close to the level of the human rights protection of  a more 

                                                 
64 The United Nations Convention Against Transnational Organized Crime and The Protocols Thereto (adopted 
15 November 2000 UNGA Res 55/25), Art 20(2) 
65 2004 Mutual Legal Assistance in Criminal Matters (adopted 29 November 2004 Ministers of Justice/Law,  
Attorneys-General: Kuala Lumpur) Art 1(2) 
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15 November 2000 UNGA Res 55/25), Art 20(2) 
65 2004 Mutual Legal Assistance in Criminal Matters (adopted 29 November 2004 Ministers of Justice/Law,  
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developed community such as Europe. Moreover, the  regional cooperation of state parties to 
combat transnational organised crime like narcotic drug trafficking in the Treaty on the 2004 
Mutual Legal Assistance in Criminal Matters should be amended. Specific legal assistance, 
focused on the use of special investigative techniques including undercover operations, should 
be added for more performance and transparency of the use of these special investigative 
techniques in the community. At national level, every member state of the ASEAN should 
legislate, revise or modify their specific law for complying with Article 20 of the UNTOC 
because this will help not only law enforcement officers to realise the scope of their authority 
in combating narcotic drug trafficking but also, help the criminal court to maintain the 
human rights such as the right to a fair trial and the right to privacy of people. It would help to 
legalise the use of special investigative techniques and ensure admissibility of the evidence 
obtained from these operations. With these recommendations, the use of undercover 
operations in the ASEAN Community will be shaped to become one of the most effective 
techniques in the new era of criminal adjudication processes which can be used as an 
instrument to bring the equilibrium of crime control and due process back to society. 
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